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The opinion of the Supreme Court of Iili- 
nois, in Hogan v. Stophlet, just handed down, 
might be read with interest, in connection 
with the case of United States v. Matthews, 
noticed in last week’s issue of this Journal, 
page 387, wherein the Supreme Court of the 
United States considered the question of re- 
wards to public officers. This later decision 
of the Illinois Supreme Court is in line with 
the general doctrine of law, there laid down, 
against the right of public officials to claim 
such reward, though the United States court, 
construing a statute, found grounds in that 
case upon which to uphold the payment of re- 
ward to a public officer. In the Illinois case 
it is held that a sheriff, whose fees are fixed 
by law, and whose duty it is to arrest a guilty 
person within his jurisdiction, cannot recover 
a reward offered therefor, though he made 
extra exertions and incurred expenses not 
covered by the legal fees he was authorized 
to charge, and that a sheriff, not being en- 
titled to recover a reward for arresting a crim- 
inal (it being against the policy of the law), 
cannot recover a reward offered for arrest and 
conviction of a criminal (it being in divisible), 
though he aided in securing his conviction. 

In addition to the cases cited by the United 
States Supreme Court in the Matthews case, 
the Illinois court cites Lees v. Colgan, 120 
Cal. 262 ; Marking v. Needy, 8 Bush, 22; Ex 
parte Gore, 57 Miss. 251; Monroe Co. v. 
Bell (Miss. ), 18 South. Rep. 121; Thornton 
v. Railway Co., 42 Mo. App. 58; Kick v. 
Merry, 23 Mo. 74; Weaver v. Whitney, 1 
Hopk. 13; Hatch v. Mann, 15 Wend. 45. 
The courts, both in this country and in Eng- 
land, are practically unanimous in declaring 
that a public officer, working for a fixed com- 
pensation, or whose fees are prescribed by 
law, cannot demand or contract for a reward 
for services rendered in the line or scope of 
his official duty. There are some decisions 
which hold to the contrary, but these decis- 
ions will be found upon examination to be 
cases where the oflicer arrested tbe offender 
beyond his territorial jurisdiction, or cases 
arising under particular statutes which did 
not make it the duty of the officer to make 
the arrest. Many of these decisions are re- 


driving over a boy riding a bicycle. 





viewed in the very able opinion delivered by 
the Supreme Court of Connecticut (Jn re 
Russell, 51 Conn. 577), and are there distin- 
guished from such cases as that which is pre- 
sented by the Illinois court. 





A recent issue of the New York Law Jour- 
nal contains an instructive paper on the doc- 
trine of res geste, wherein it is sought to in- 
troduce declarations of a person in his or her 
own favor, suggested by a late New York 
case—Quinn v. Pietro—decided by the New 
York Supreme Court. The writer of the 
paper, reviewing the New York cases on the 
subject, comes to the conclusion that ‘‘the 
New York Court of Appeals construes the 
doctrine of res geste as strictly as any Amer- 
ican tribunal.’’ The case above mentioned, 
decided by the supreme court, was an action 
for wrongfully causing death by defendant 
It was 
held that defendant’s declarations on being 
arrested, in which he said, ‘‘Damn the bicycle 
anyway ; they are no good,’’ were admissible 
as tending to show his hostility to bicycles 
and their riders, and as affecting the prob- 
ability that he would, when upon the road, be 
indifferent to the rights of riders of such 
vehicles. Here the ruling was to admit decla- 
rations of a person, not in favor of, but 
against his own interest, and, even though a 
considerable period of time had intervened 
between the casualty and the arrest, it was 
not in violation of, but rather in harmony 
with, the analogies of the law to hold such 
declarations competent. 

In Waldele v. R. R. Co., 95 N. Y. 274, on 
the other hand, an interval of about thirty 
minutes was held sufficient to vitiate for ad- 
missibility under the doctrine of res geste 
declarations alleged to have been made by 
the deceased. 

‘‘The general underlying principle of this 
decision,’’ says the New York Law Jour- 
nal, commenting upon the Quinn case, 
‘tig one that commends itself to common 
sense and the sentiment of justice. Self-serv- 
ing declarations should not be admissible, ex- 
cept under exceptional circumstances and 
where the probability of their producing re- 
sults of partiality and prejudice is eliminated. 
We have on previous occasions argued ina 
similar strain in favor of a strict limitation of 
the doctrine of admissibility of dying declara- 
tions.’’ 
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NOTES OF IMPORTANT DECISIONS. 





CONSTITUTIONAL LAW—CRIMINAL LAW—WIT- 
NESSES RECEIVING STOLEN PROPERTY.—In Kirby 
v. United States, 19 S. C. Rep. 574, decided by 
the United States Supreme Court, it was held that 
so much of Act March 3, 1875 (18 Stat. 479, ch. 
144, sec. 2), as provides that the judgment of 
conviction against the principal in the crime of 
embezzlement or larceny of property of the United 
States shall be evidence in the prosecution against 
a receiver thereof that the property was embezzled 
or stolen, is in violation of Const. Amend. 6, de- 
claring that an accused shall be confronted with 
the witnesses against him. The court said in 
part: ‘“‘As shown by the above statement, the 
charge against Kirby was that on a named day 
he feloniously received and had in his possession, 
with intent to convert to his own use and gain, 
certain personal property of the United States, 
theretofore feloniously stolen, taken and carried 
away by Wallace, Baxter and King, who had been 
indicted and convicted of the offense alleged to 
have been committed by them. 

‘Notwithstanding the conviction of Wallace, 
Baxter and King, it was incumbent upon the gov- 
ernment, in order to sustain its charge against 
Kirby, to establish beyond a reasonable doubt (1) 
that the property described in the indictment was 
in fact stolen from the United States; (2) that the 
defendant received or retained it in his possession, 
with intent to convert it to his own use or gain; 
and (3) that he received or retained it with 

knowledge that it had been stolen from the United 
States. 

‘*How did the government attempt to prove the 
essential fact that the property was stolen from 
the United States? In no other way than by the 
production of a record showing the conviction 
under a separate indictment of Wallace, Baxter 
and King; the judgments against Wallace and 
Baxter resting wholly upon their respective pleas 
of guilty, while the judgment against King rested 
upon a trial and verdict of guilty. With the 
record of those convictions out of the present 
case, there was no evidence whatever to show 
that the property alleged to have been received 
by Kirby was stolen from the United States. 

‘““We are of the opinion that the trial court erred 
in admitting in evidence the record of the con- 
victions of Wallace, Baxter and King, and then in 
its charge saying that, in the absence of proof to 
the contrary, the fact that the property was stolen 
from the United States was sufficiently established 
against Kirby by the mere production of the 
record showing the conviction of the principal 
felons. Where the statute makes the conviction 
of the principal thief a condition precedent to the 
trial and punishment of a receiver of the stolen 
property, the record of the trial of the former 
would be evidence in the prosecution against the 
receiver to show that the principal felon had been 
convicted; for a fact of that nature could only be 

established by a record. The record of the con- 





viction of the principals could not, however, be 
used to establish, against the alleged receiver, 
charged with the commission of another and sub- 
stantive crime, the essential fact that the property 
alleged to have been feloniously received by him 
was actually stolen from the United States. Kirby 
was not present when Wallace and Baxter con- 
fessed their crime by pleas of guilty, nor when 
King was proved to be guilty by witnesses who 
personally testified before the jury. Nor was 
Kirby entitled of right to participate in the trial 
of the principal felons. If present at that trial, 
he would not have been permitted to examine 
Wallace and Baxter upon their pleas of guilty, 
nor cross-examine the witnesses introduced 
against King, nor introduce witnesses to prove 
that they were not, in fact, guilty of the offense 
charged against them. If he had sought to do 
either of those things—even upon the ground that 
the conviction of the principal felons might be 
taken as establishing prima facie a vita] fact in the 
separate prosecution against himself as the re- 
ceiver of the property—the court would have in- 
formed him that he was not being tried, and could 
not be permitted in any wise to interfere with the 
trial of the principal felons. And yet the court 
below instructed the jury that the conviction of 
the principal felons upon an indictment against 
them alone was sufficient prima facie to show, as 
against Kirby, indicted for another offense, the 
existence of the fact that the property was stolen 
—a fact which, it is conceded, the United States 
was bound to establish beyond a reasonable doubt, 
in order to obtain a verdict of guilty against 
him.’’ The court fortifies its decision by a long 
-array of authorities. 





JUDICIAL SALE—SETTING ASIDE—INADEQUACY 
oF PRICE.—In McGann y. Segal, 92 Fed. Rep. 
252, decided by the United States Circuit Court 
of Appeals for the Sixth Circuit, it was held that 
mere inadequacy of price, realized at a master’s 
sale in equity, unless so great as to shock the con- 
science, will not justify the setting aside of the 
sale and the reopening of biddings, but, to war- 
wart such action, there must be additional cir- 
cumstances, which render it inequitable to permit 
the sale tostand. It appeared that a railroad was 
sold by a master for a price clearly inadequate, 
but not so greatly so as to justify a refusal to con- 
firm. The sale was fairly conducted, and no 
fraud was practiced by the purchaser, but there 
was no opposing bid, because of the accidental 
failure of arrangements made by each of two in- 
tending bidders to make a deposit of $25,000 re- 
quired to qualify them to bid. Each of such in- 
tending bidders was interested in the property, 
and the amount realized therefor, aside from any 
interest as a purchaser, and each had made an 
arrangement for the deposit, such as he might 
reasonably rely on without being chargeable with 
negligence. It was held that their failure to bid 
was due to accident, such as, together with the 
inadequacy of the price realized, justified the 
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court in refusing to confirm the sale and ordering 
anew one, on a tender of bids twenty-five and 
thirty per cent. in advance of the selling price, 
and on application of nearly all the creditors in- 
terested. The court said in part: 

**Accident, mistake or surprise, without fault, is 
a recognized ground for equitable relief in such 
cases. The definition of ‘accident’ given in 
Smith, Man. Eq. Jur., p. 36 (a definition ap- 
proved in Pom. Kq. Jur., p. 285), is this: ‘An 
unforseen and injurious occurrence, not attribu- 
table to mistake, neglect or misconduct.’ Story 
thus defines it: ‘By the term ‘‘accident’’ is in- 
tended, not merely inevitable casualty, or the act 
of Providence, or what is called technically ‘‘vis 
major,” or ‘irresistible force;’’? but such unfore- 
seen events, misfortunes, losses, acts or omissions 
as are not the result of any negligence or mis- 
conduct of the party.” Story, Eq. Jur., § 78. 

“The facts bring this case under either defini- 
tion. Through an unforeseen failure of arrange- 
ments, upon which these bidders could have 
reasonably reiied, this property has been sacri- 
ficed. Relief in such cases, by reopening the 
biddings, is not extended because a party who 
desired to buy has probably lost a bargain. The 
ground for relief is the loss sustained by those in- 
terested in the sale of the property at its best 
price. All, or about all, of the creditors of this 
hopelessly insolvent railway unite in asking to 
have the biddings reopened. The purchaser at 
the master’s sale only objects. Under such cir- 
cumstances, ought this bid to have been accepted? 
There is a margin within which the sound legal 
discretion of the circuit court will not and should 
not be disturbed by an appellate court in such 
matters. There was no abuse of the legal discre- 
tion which may be reasonably exercised where a 
greatly inadequate price has resulted from cir- 
cumstances which could not have been reasonably 
foreseen. ‘The equity of the owners and credit- 
ors, under the facts of this case, is greater than 
the equity of the purchasers to have this bid ac- 
cepted. Neither is the stability of masters’ sales 
disturbed by reopening the biddings, where a 
greatly inadequate price has resulted from acci- 
dent, mistake or surprise, without fault of those 
applying for a resale. ‘The supreme court seems 
to recognize such a ru'e as sound and expedient. 
Mining Co. v. Mason, 145 U.S. 349, 12 Sup. Ct. 
Rep. 887; Graffam v. Burgess, 117 U. S. 180, 6 
Sup. Ct. Rep. 686. It has the support of the 
practice in the circuit courts, so far as that is as- 
certainable by the reported cases. Bank v. Tay- 
lor, Fed. Cas. No. 854; Blackburn vy. Railroad 
Co., 3 Fed. Rep. 690; Fidelity Trust & Safety 
Vault Co. v. Mobile St. Ry., 54 Fed. Rep. 27; 
Fidelity Insurance, Trust & Safe Deposit Co. v. 
Roanoke Iron Co., 84 Fed. Rep. 752. 

‘“‘Under the English practice no advance of price 
after confirmation was deemed sufficient, but such 
advance was deemed a strong auxiliary if there 
also appeared other circumstances. 2 Daniell, 
Ch. Pl. & Prac. (4th Am. Ed.), p. 1288; 1 Sugd. 





Vend. (9th Eng. Ed.), 76, 77. Thus biddings 
were opened after confirmation upon an advance 
bid, upon the ground that the owner of the prop- 
erty, who joined in the motion, was in prison at 
the time of confirmation, and was told by two per- 
sons that they would direct their agent to open 
the biddings. Watson v. Birch, 2 Ves. Jr. 50. 
This case was criticised by Lord Eldon in Morice 
v. Bishop of Durham, 11 Ves. 57; and in White v. 
Wilson, 14 Ves. 151, the rule was laid down that 
no sale, after confirmation, would be disturbed 
unless there was misconduct upon the part of the 
person obtaining confirmation. But, as an illus- 
tration of ‘accident, fraud or mistake,’ it is of 
value as an authority, under a practice which al- 
lows a reopening of biddings before confirmation 
upon such ground. In Williamson v. Dale, 3 
Johns. Ch. 290, Chancellor Kent, though refusing 
to adopt the English practice of opening biddings 
before confirmation, ordered a resale upon the 
ground of surprise; it appearing that the owner 
of the property was innocently misled and induced 
to believe that the premises would not be sold 
upon the day appointed. In Roberts v. Roberts, 
13 Gratt. 639, a sale was set aside upon the ground 
that, on account of the great inclemency of the 
weather, several intending bidders were kept 
away. The purchaser was the only bidder pres- 
ent, and he lived upon the premises. In Dewey 
v. Linscott, 20 Kan. 684, biddings were reopened 
where the mortgagee’s agent had instructions to 
bid the property to its value, and was unable to 
attend, being called away under judicial process, 
the property having sold at a greatly inadequate 
price. In Littell v. Zuntz, 2 Ala. 256, a sale after 
confirmation was set aside, having been made 
during the prevalence ofa yellow fever epidemic. 
In Seaman v. Riggins, 2N. J. Eq. 217, a sale was 
set aside on application of a second mortgagee, 
who had been innocently misled as to the place of 
sale, and bad, on that account, not been present. 
That the purchaser, who stood fair before the 
court, should be reimbursed his costs and reason- 
able expenses, is clear. This those resisting con- 
firmation offered to do, and this was directed by 
the decree reopening the biddings. The practice 
was right. Williamson v. Dale, 3 Johns. Ch. 290. 
The decree will, in all respects, be affirmed.” 





CHATTEL MORTGAGE—DRUGGISTS’ PRESCRIP- 
TIONS.—In Stewart v. Hirsch, 50S. W. Rep. 583, 
decided in the Court of Civil Appeals of Texas, it 
appeared that a mortgage was of all of a stock of 
drugs, nedicines, etc., and merchandise of every 
kind, soda water fountain and fixtures, ice cream 
freezer, office furniture, counters, fixtures, and 
apparatus, of every kind and description what- 
ever. It was held not to include a file of pre- 
scriptions which had been filled. It was further 
held that where the testimony shows that, though 
the persons depositing prescriptions with a drug- 
gist have a qualified right to use them if asserted, 
yet, as to third persons, the druggist was entitled 
to them, his transferee could recover their value 
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in an action for conversion. The court said in 
part: ‘*We agree with the district judge that the 
deed of trust to Roberts did not convey the pre- 
scriptions. These were not ‘merchandise’ in the 
usual and understood 3ense of that term, and did 
not come within any of the items specified. It 
could with as much reason be claimed that books 
of entry and book accounts would have passed 
under the designation of merchandise. There 
were no facts that would present a case of estop- 
pel of Hertz to claim the prescriptions of the pur- 
chaser, and there is no assignment that so con- 
tends. The court concluded, from the testi- 
mony of the witnesses, that accumulated prescrip- 
tions were frequently sold along with the good 
will of the business; thus, in effect, finding that 
they did not, according to custom, pass by a sale 
of the stock of goods. It appears that, after the 
sale by the trustee. Hertz (the druggist) assigned 
them to Hirsch (the appellee), who made demand 
for them, and, upon a refusal to deliver them, 
brought this suit in conversion for their reason- 
able value. The contention of appellants is that 
such property is not a subject of transfer, for the 
reason that they are the property of the respect- 
ive persons depositing them, and the druggist 
held them in the capacity of trustee or bailee for 
them; and that Hertz, although he might be al- 
lowed to recover the specific property, could not 
sell the prescriptions to another, and confer upon 
the other aright of property therein, to enable 
him to sue for their value. Evidence was heard 
by the court, very properly, we think, to explain 
the relation of druggists to the prescriptions left 
with them. There was testimony tending to show 
that there was a qualified right to the use of the 
prescription in the person depositing it, if as- 
serted; but, otherwise, and between the druggist 
and third persons, the druggist was entitled to 
them. This was, in effect, the conclusion of the 
trial judge. ‘That they were of value to the drug- 
gist is ampiy shown. We are of opinion that, 
upon a conversion of such property, the druggist 
himself would not have been restricted to an ac- 
tion for the specific property, but could have re- 
covered the value thereof. He had aright of 
property in the prescriptions, and any such rights 
are transferable in this State.” 





CONSTITUTIONAL LAW—CRIMINAL LAW — Ex 
Post Facto LAwS—LESSER PENALTY.—In Mc- 
Guire v. State, 25 South. Rep. 495, it was held by 
the Supreme Court of Mississippi, that the impo- 
sition of a different, but not a greater, punish- 
ment for a crime does not make a statute ex post 
facto as applicable to crimes previously com- 
mitted. It was accordingly decided that life im- 
prisonment is not a greater punishment than the 
death penalty, so as to make a statute changing 
the punishment for murder from death to life 
imprisonment, at the option of the jury, ex post 
facto as applicable to previous crimes. The court 
said in part: ‘It is claimed that the Act of April 
5, 1872, operated as a statutory pardon of the de- 





fendant, because it authorized the jury to fix the 
punishment for murder at imprisonment for life 
in the penitentiary, instead of leaving it to the 
court to adjudge the death penalty unless such 
imprisonment be fixed by them, and contained no 
saving clause as to former offenses. Our State 
constitution forbids the enactment of ex post facto 
laws, and, if the act of 1872 falls within that cate- 
gory, the defendant is entitled to a discharge. 
Ex post facto laws are defined as follows: ‘(1) 
Every law that makes an action done before the 
passing of the law, and which was innocent when 
done, criminal, and punishes such action. (2) 
Every law that aggravates a crime, or makes it 
greater than it was when committed. (3) Every 
law that changes the punishment, and inflicts a 
greater punishment than the law annexed to the 
crime when committed. (4) Every law that alters 
the legal rules of evidence, and receives less, or 
different testimony, than the law required at the 
time of the commission of the offense in order to 
convict the offender. But I do not consider any 
law ex post facto, within the prohibition, that 
mollifies the rigor of the criminal law, but only 
those that create or aggravate the crime, or in- 
crease the punishment, or change the rules of 
evidence, for the purpose of conviction.’’ Chase, 
J.,in Calder v. Bull, 3 Dall. 386. If the act of 
1872 is ex post facto as to the defendant, it is be- 
cause the case falls within the second or third 
class enumerated in Judge Chase’s opinion, and 
because the death penalty is less than imprison- 
ment for life. It was in 1872, as it is now,a 
matter of common knowledge that many persons, 
when called upon to qualify themselves for jury 
service in capital cases, declared themselves op- 
posed to capital punishment, and the fifth section 
of the act of 1872 was intended to obviate the 
scruples of those conscientiously opposed to the 
inflicting of the death penalty, some of whom be- 
lieved that that penalty should not be inflicted in 
any case, nor could be rightly imposed by human 
authority; and it was unquestionably the opinion 
of the legislature that life imprisonment in the 
State penitentiary was a mitigation of the death 
penalty. Christian people have always regarded 
the infliction of death as the extreme penalty for 
crime, and such opinion necessarily results from 
the principles of their religion. ‘There are courts 
which hold that any change in the mode of pun- 
ishment makes the law ex post facto, but other 
authorities coincide with the opinion expressed 
by Judge Chase in Calder v. Bull (ubi supra), 
and hold that it is the infliction of a greater pun- 
ishment that makes the law ex post facto, while 
the infliction of a different punishment, unless it 
also is a greater one, does not so operate. In 
passing the act of 1872, we are satisfied that the 
legislature considered life imprisonment a more 
merciful punishment than death, and we fully 
believe the general sentiment of the Christian 
world approves the opinion. 
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CONTRACT — BUILDING CONTRACT — LIQUI- 
DATED DAMAGES.—In Kelly v. Fejervary, 78 N. 
W. Rep. 828, in the Supreme Court of Iowa, it 
was held that a contract for erecting a building 
for the known intended use asa home for aged 
men, Constructed so as not to be available to rent, 
and providing, for delay in completing the build- 
ing after a certain time, that ‘‘the contractor shall 
pay to the owner $10 for every day thereafter that 
the said work shall remain unfinished, as and for 
liquidated damages,” and that if the contractor 
by delay cause any damage for which the owner 
shall become liable he shall make good to the 
owner ‘‘any such damage over and above any 
damage for general delay herein otherwise pro- 
vided,’’ is for the court to construe, and is prop- 
erly construed to provide for liquidated damages, 
rather than a penalty. The court said in part: 
“In view of the language of that contract, and the 
known purpose for which the building was erected, 
it seems quite clear that the parties did not under- 
stand paragraph 6as providing for penalty. While 
itis possible that the building could have been 
used for residence or boarding house purposes for 
a small rental, it is entirely clear that the parties 
never contemplated such a use. The building 
was constructed fora particularjuse. It would 
be difficult, if not impossible, to estimate the 
value of that use with accuracy, and, therefore, 
the parties, to avoid that difficulty, provided for 
liquidated damages for delay in completing the 
building, and actual damages for liabilities in- 
curred by the owner to others by plaintiffs’ delay. 
There is a slight conflict as to whether the build- 
ing could have been rented at all, and at what 
rental; but this does not change fhe fact, manifest 
from the contract and the intended use, that the 
contract is for liquidated damages. In view of 
the known use intended, this contract is the same 
as if it had been for the erection of a church or 
other building not usually rented. As it would be 
difficult to estimate the rental value of a church, 
such a provision as this contract contains would 
be held to have been intended as liquidated dam- 
ages, while as to residence or tenement houses, 
the rental of which could be ascertained, it might 
not. See McIntire v. Cagley, 37 Lowa, 676; Wolf 
v. Railway Co., 64 Iowa, 380, 20 N. W. Rep. 481; 
De Graff, Vrieling & Co. v. Wickham, 89 Iowa, 
720,52 N. W. Rep. 503, and 57 N. W. Rep. 450; 
Sanford v. Bank, supra. There was no error in 
the court assuming to construe this contract, nor 
in construing it to bea contract for liquidated 
damages.” 





MUNICIPAL CORPORATION—UNGUARDED POND 
—LIABILITY FOR DEATH OF CHILD BY DROWN- 
InG.—In Schauf’s Admr. v. City of Paducah, 50 
8. W. Rep. 42, before the Court of Appeals of 
Kentucky, it was held that a city is not liable for 
the death by drowning of a boy seven years old 
from wading out about ten feet into a pond in the 
commons within the city limits. The court said 
in part: ‘In Gillespie v. McGowan, 45 Am. Rep. 





365, a boy eight years old, while fishing in a well 
in an old brickyard, fell in it and was drowned— 
a stronger case for the plaintiff than we have here 
—yet it was held that there could be no recovery. 
The court said: ‘Weare unable to see anything 
in this case to charge the defendants with negli- 
gence in not inclosing their lot or guarding the 
well. There was no concealed trap or dead-fall, 
as in Hydraulic Works Co. v. Orr, 83 Pa. St. 332. 
The well was open and visible to the eye. No 
one was likely to walk into it by day, and this ac- 
cident did not occur at night. A boy playing 
upon its edge might fall in, just as he might in 
any pond or stream of water. In this respect the 
well was no more dangerous than the river front 
on both sides of the city, where the boys of al} 
ages congregate in large numbe's for fishing and 
other amusements. Vacant brickyards and open 
lots exist on all sides of the city. There are 
streams and pools of water where children may 
be drowned; there are inequalities of surface 
where they may be injured. ‘To compel the own- 
ers of such property to inclose it, or fill up their 
ponds, and level the surface, so that trespassers 
may not be injured, would be an oppressive rule. 
The law does not require us to enforce any such 
principle, even where the trespassers are chil- 
dren. Weall know that boys of eight years of 
age indulge in athletic sports. They fish, shoot, 
swim and climb trees. All of these amusements 
are attended with danger, and accidents fre- 
quently occur. It is a part of a boy’s nature to 
trespass, especially where there is tempting fruit; 
yet [never heard that it was the duty of the owner 
of a fruit tree to cut it down because a boy tres- 
passer may fall fromits branches. Yet, the prin- 
ciple contended for by the plaintiff would bring 
us to this absurdity, if carried to its logical con- 
clusion. Moreover, it would charge the duty of 
the protection of children upon every member of 
the community except their parents.’ To the 
same effect, see 2Shear. & R. Neg. sec. 715; Bish. 
Non-cont. Law, sees. 845, 854, and cases cited.*” 





CRIMINAL LAW—INDICTMENT—DISINTERMENT 
OF Bopy FOR DISSECTION.—In State v. Fox, 50 S. 
W. Rep. 98, decided by the Supreme Court of 
Missouri, the defendant was charged under an in- 
dictment containing two counts: (1) That the 
corpse was disinterred and removed for the pur- 
pose of selling the same; (2) that the remains 
were disinterred and removed for the purpose of 
dissection, and surgical and anatomical experi- 
ment and preparation. Defendant was convicted 
under the second count, and the court of appeal, 
in reversing the judgment, because it was with- 
out evidence to support it, uses the following lan- 
guage: ‘The evidence showed conclisively, we 
think, that defendant dug up and removed the 
dead body of Leona Gates from the grave in which 
it had been interred; but what his intent was in 
so doing, whether for the purpose of dissection, 
or surgical or anatomical experiment or prepara- 
tion, if either, we must look to the evidence, if 
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any, to determine. While the evidence showed 
that defendant was astudent of medicine, and 
that he stated to J. F. Wood, who was present at 
the time he dug up the body, and assisted him in 
carrying it away, that his professor at Kansas City 
would give $50 for such asubject to work on, 
the evidence did not show that he dug up the 
body either for the purpose of dissection, or surg- 
ical or anatomical experiment, some one or more 
of which was necessary in order to his conviction. 
In State v. Baker, 144 Mo. 329, 46S. W. Rep. 194, 
the defendant was indicted under the same stat- 
ute. The indictment was in three counts. He 
was charged in the first count with digging up the 
body for the purpose of selling it, in the second 
for the purpose of dissecting it, and in the third 
for the purpose of surgical and anatomical ex- 
periment and preparation. The court held that 
there was no evidence that defendant dug up the 
body for either of the purposes charged in the in- 
dictment, and that the case ‘must fall because, 
the defendant having been indicted for the viola- 
tion of specific statutory provisions, the evidence 
must establish one of the acts denounced as crim- 
inal.’ See, also, State v. Fox, 136 Mo. 139. The 
statute does not make the person removing the 
dead body or remains of a human being from the 
grave or other place of interment or sepulture 
guilty of a criminal offense, but, in order to do so, 
it must be made to appear that it was done for one 
of the purposes mentioned therein, and such pur- 
pose cannot be inferred from the mere fact of the 
digging up and having in possession such body. 
In State v. Gibson, 111 Mo. loc. cit. 99,19 S. W. 
Rep. 982, it is said: ‘Where the statute makes an 
offense to consist of an act coupled with a specific 
intent, the doing of the act raises no presumption 
that the act was done with the specific intent; but 
such intent, as well as the fact, must be found by 
the jury as a matter of fact, before a conviction 
ean legitimately result.’ The court further said, 
on page 102, 111 Mo., and page 983, 19 S. W. Rep. 
‘Wherea specific intent is required to make an act 
an offense, * * * the mere doing of the act 
will not raise the presumption that it was done 
for such prohibited purpose.’ Lawson, Pres. Ev. 
p. 271, and People v. Plath, 100 N. Y. 590,3 N. 
E. Rep. 790, are cited in support of this ‘elemen- 
tary rule.’ See, also, State v. Johnson, 115 Mo. 
loc. cit. 496, 22S. W. Rep. 467. If the defendant 
is guilty of any offense under the statute and the 
evidence, it is that of mere wantonness, with which 
he is not charged in the indictment.”’ 








LIABILITY OF A CORPORATION RE- 
COVERING ITS PROPERTY FROM A 
RECEIVER FOR THE LATTER’S 
TORTS. 


That a party should be held liable for the 
torts of another when the two are in law ab- 
solute strangers, no contractual or other re- 





lation existing between them, and neither ' 


directing or being subject to the other, seems 
at the first glance an anomalous statement. 
It is, however, correct and applicable under 
proper restrictions in the case of the restora- 
tion to a corporation of its property which 
has been in the possession of a receiver. The 
owner of property thus recovering its posses- 
sion may be rightfully liable for the torts of 
the receivér and his servants which occurred 
before his discharge, and when the owner had 
no control of the receiver or of the property. 

The courts and text writers have not always 
adopted this doctrine. It has developed from 
comparatively recent cases, and the applica- 
tion therein of the proper controlling rules of 
law. There is abundant authority for the 
statement that when the property of a corpo- 
ration, for instance, is in the hands of a re- 
ceiver, ‘‘who has full possession of its prop- 
erty and entire charge of its affairs, the 
corporation is not liable for damages or in- 
jury caused by the acts of negligence of such 
receiver or of his agents or employees.’’! 
And this has led to a wide adoption of a view 
of the law which entirely releases succeeding 
parties in control of the property from all 
liability for the receiver’s torts. 

An illustration will show the want of equity 
and justice inéhe broad application of such a 
rule. Should it be the case, for instance, 
that a railroad or an industrial plant, or other 
property that has been for some time in full 
possession of a receiver and under his con- 
trol, is restored by amicable adjustment or 
other settlement of the suit to the owner, or 
by order of court is given over to a purchaser 
or to another receiver, and should it also be 
the case that, preceding the change, the re- 
tiring receiver, who gets a complete dis- 
charge, through the tortuous acts of himself, 
or of his agents or employees, wrongfully 
kills the child, or breaks the leg, or burns the 
house of a man who bas not time to bring 
suit before the receiver is discharged, is the 
injured party to have no relief? Unless the 


1 Washington, etc. R. Co. v. Brown, 17 Wall. 445; 
Am. & Eng. Ency. of Law, vol. 20, p. 387; Leathers ¥. 
Shipbuilders’ Bank, 40 Me. 886; Davis v. Duncan, 19 
Fed. Rep. 477; Metz v. Buffalo, etc. R. R. Co., 58 N. 
Y. 61; Godfrey v. Ohio, ete. R. R. Co., 116 Ind. 30; 
Turner v. H. & M. R. R. Co., 74 Mo. 602; O. & M. Ry. 
Co. v. Russell, 115 Ill. 52; O. & M. Ry. Co. v. Davis, % 
Ind. 553; Wyatt v. O. & M. Ry. Co., 10 Brad. 289; 
Memphis Ry. Co. v. Stringfellow, 44 Ark. 322; Fletcher 
v. Weston, 10 Allen, 9; Felton v. Deall, 22 Vt. 170. 
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party coming into possession is liable, there 
can be no recovery for the damage or injury, 
inasmuch as the receiver, being discharged, 
is not liable, and the claim does not follow 
the person of the receiver, but follows the 
property or fund, which alone must satisfy 
the claim.? 

Where a corporation whose property has 
been in the possession of a receiver regains 
possession, the corporation is justly held 
liable for the torts of the receiver for the fol- 
lowing reasons: (a) The appointment of a 
receiver to manage the business of a corpora- 
tion does not dissolve the corporation, which 
still exists, with its powers not enlarged or 
restricted, and may still exercise its fran- 
chises. Its capacity of being sued is not 
affected. The receiver is legally the agent 
of the company, although under the direction 
of court, and has only the temporary man- 
agement of the company’s affairs. The title 
to the property is not affected.? (b) The 
property being restored with improvements, 
or the net income being applied to the perma- 
nent improvements of the property, the com- 
pany regaining again its possession of said 
property is liable for accidents or torts dur- 
ing receivership, by reasons of the earnings 
and income having been so invested to the 
benefit of the property. (c) Damages for 
injuries to persons or property during the re- 
ceivership, caused by his torts or those of his 
agents or employees, are classed as operating 
expenses, and given the same priority of pay- 
ment as belongs to other necessary expenses 
of the receivership, and when the receiver is 


2 Gluck & Becker on Rees. of Corporations, sec. 87, 
also sec. 98 and cases cited in above sections; High 
on Rees. (2d Ed.), sec. 398 b; Beach on Rees., secs. 
720, 735; Mobile & O. R. R. Co. v. Davis, 62 Miss. 271. 

3 Beach on Recs., see. 335; Am. & Eng. Ency. of 
Law, vol. 20, p. 125, and cases cited; Heffron v. Gage, 
149 Ill. 182; Safford v. People, 85 Ill. 558; R. R. Co. v. 
Beggs, Jd. 86; Bloomfield R. R. Co. v. Van Slike, 167 
Ind. 480; R. R. Co. v. Russell, 115 Ill. 52; Wyatt v. O. 
& M. Ry. Co., 10 Brad. 289; Rep. Life Ins. Co. v. Swig- 
gert, 135 Ill. 176; Kincaid v. Dwinelle, 59 N. Y. 548; 
0. & M. R. R. Co. v. Fitch, 20 Ind. 499. 

*Cook on Stock, Stockholders & Corporation 
Law (8d Ed.), sec. 875, note 2, pp. 1447-1448; Am. & 
Eng. Ency. of Law, vol. 20, p. 389; Texas, etc. R. R. 
Co. v. Johnson, 76 Tex. 461; Brown, Rec., v. Gay, 76 
Id. 444; Texas, ete., R. R Co. v. White, 18 S. W. Rep. 
481; Brown v. Rosedale St. Ry. Co., 15 S. W. Rep. 120; 
Texas, etc. Ry. Co. v. Geiger, Id. 214; Texas, etc. Ry. 
Co. v. Bloom, 20 S. W. Rep. 188; Bloomfield R. R. Co. 
vy. Van Slike, 167 Ind. 480; R. R. Co. v. Comstock, 83 
Tex. 587; Boggs & Bro. v. Brown, Rec., 82 Tex. 41. 





discharged his successor in possession of the 
property is liable.® 

The Supreme Court of Illinois, a few years 
since,® said: ‘‘The corporation itself having 
no control over either the receiver or his serv- 
ants 1s not, in the absence of an absolute lia- 
bility imposed upon the company by statute, 
responsible for the negligence or torts of the 
employees of the receiver, and no suit for 
damages occasioned thereby can be main- 
tained. These rules of law are well settled 
and have been held in many adjudicated cases, 
and are laid down in the text-books.’’ In 
the same case, however, it was distinctly held 
that an action of law can be maintained 
against one receiver for the torts of the serv- 
ants of his preceding receiver in the same re- 
ceivership; that it is a liability enforceable 
against the fund and property which was the 
subject of the trust being administered and 
followed such fund; that the judgment in 
such case is in the nature of one in rem and the 
res is the matter of the receivership, and that 
a plaintiff should not be deprived of his ac- 
tion and of the right of trial by jury because 
one receiver succeeded another. From this 
reasoning, if a receiver is liable for the torts 
of a preceding receiver, and if a change of re- 
ceivers cannot defeat the plaintiff’s rights, 
then surely a company regaining its property 
from a receiver, the property baving been im- 
proved and bettered, cannot escape liability 
for the torts of the receiver or his agents. 

When in December, 1898, the subject-matter 
of this article came again before the Supreme 
Court of Illinois, Justice Magruder, speak- 
ing for the court, said:’ ‘‘If a corporation 
thus regaining possession of its property is 
not liable for the receiver's torts, great and 
irreparable injustice would be done in many 
cases.’’ He distinguishes the McNulta case 
above referred to and further says: ‘‘As a 
receiver is not personally liable for the torts 
of his servants, but only liable in bis official 


5 Am. & Eng. Ency. of Law, vol. 20, 385, and cases 
cited; Green v. Coastline R. Co., 97 Ga. 15; Sloan v. 
Cent. Iowa Co., 62 Iowa, 728; Mo., ete. R. R. Co. v. 
McF addin, 89 Tex. 188; Yoakum v. Croeger and Wife, 
27 S. W. Rep. 953; People v. Yoakum, 7 Tex. Civ. 
App. 85. See also in respect to claims arising during 
a receivership which is terminated: Farmers’ L. & 
T. Co. v. Cent. R. Co., 7 Fed. Rep. 587; Burnham v. 
Bowen, 111 U.S. 776; Mikkelson v. Truesdale (Minp.), 
65 N. W. Rep. 260. 

6 McNulta v. Lockridge, 137 Ill. 270. 

7 Bartlett, Admr., v. Cicero Light, Heat & Power 
Co., 177 Ill. 68, 48 Cent. L. J. 116. f 
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capacity, and as the damages for such torts 
cannot be recovered in suits against him per- 
sonally or collected on execution against his 
individual property, the judgment rendered 
while the receiver is in possession should pro- 
vide for its payment out of the trust fund or 
the property in the hands of the receiver or 
under his control. Inthe case at bar suit 
has been brought against the company to 
which the trust fund or property was restored 
after the discharge of the receiver. In the 
absence of all personal liability on the part of 
the receiver, there is no reason why the trust 
fund or property should not be liable as well 
after the discharge of the receiver as while he 
is in office. Where the receiver has returned 
the property tothe company the fund or 
property remains the same, and the only dif- 
ference in the circumstances is that itis in 
possession of the company instead of being in 
possession of the receiver.’’ Justice Magruder 
then quotes with approval from Thompson’s 
Commentaries on Laws of Corporations,® 
wherein are clearly set forth the reasons for 
which the one in possession of the property or 
fund should be held liable in cases within the 
purview of this article. 

The logical ground as is indicated in the 
recent decisions herein cited and in Mr. 
Thompson’s work referred to, for making a 
corporation thus receiving its property from 
the hands of a receiver liable in damages for 
his torts, is that the claim, owing to the offi- 
cial character of the receiver, follows the 
property, and the corporation is liable, not 
because it had anything to do with the com- 
mission of the torts, but because it acquired 
possession of the property after it was incum- 
bered to an extent necessary to meet said 
claim. Should it develop that the receiver 
had applied no income to conducting the busi- 
ness in his charge or to the improvement of 
the property he controlled, it would seem to 
be a logical consequence that the injured party 
or Claimant who suffered on account of the 
receiver’s torts could not recover from the 
corporation regaining possession of the prop- 
erty, and that in any case the amount recov- 
ered could not exceed the amount put. into 
the property by the receiver. 

Chicago, Ill. Cyrus J. Woop. 

8 Thompson’s Commentaries on Laws of Corpora- 
tions, vol. 5, sees. 7149 7151. 


.° In Texas where there is a statute fixing the liabil- 
ity of the receiver’s successor, it has been held that 





where no allegations were made on behalf of the in- 
jured party, to the effect that the receiver improved 
the property, the statute did not apply and there 
could be no recovery. Ray v. Dillingham (Tex. Civ. 
App.), 41S. W. Rep. 188, citing Ry. Co. v. Johnson, 
76 Tex. 421; Holman v. Ry. Co., 37S. W. Rep. 464, and 
Ryan v. Hays, 62 Tex. 42. The Supreme Court of 
Massachusetts, in 1898, in Archambeau v. N. Y. & N. 
E. R. R. Co., 170 Mass. 272, held that a new corpora- 
tion to which receivers turned over the property the 
next day after a brakeman was injured, was not liable 
for the receiver’s torts, as the act was done by persons 
not agents or servants, but who were put in control of 
the property by an adverse act. Citing: Ohio & Mis- 
sissippi R. R. v. Davis, 23 Ind. 553; Turner v. Hanni- 
bal & St. Joseph R. R., 74 Mo. 692; Memphis & Little 
Rock R. R. Co. v. Stringfellow, 44 Ark. 322, 324; Kan- 
sas Pac. Ry. v. Searle, 11 Colo. 1; Memphis & Charles- 
ton R. R. v. Hoechner, 14C. C. App. 469; Metz v. 
Buffalo, Corry & Pittsburgh R. R., 58 N. Y. 61, 66; 
Brockert v. Cent. Iowa Ry., 82 Iowa, 369; Texas & Pac. 
Ry. v. Huffman, 83 Texas, 286. Justice Holmes, speak- 
ing for the Massachusetts court, says: ‘*The speciai 
grounds upon which it has been thought proper to 
charge a corporation to the extent of property in its 
hands paid for out of income by the receiver do not 
exist.” 





CRIMINAL LAW — ARGUMENT OF DISTRICT 
ATTORNEY. 


PEOPLE v. FIELDING. 
Court of Appeals of New York, April 18, 1899. 


In a prosecution for conniving at the auditing of a 
fraudulent claim against a city, an argument of the 
district attorney, that accused had changed his style 
of living from a frame house to a palatial residence in 
a part of the city where a house could not be main- 
tained for less than $10,000 a year, was arrested by the 
court stating that there was no evidence of that. He 
was then permitted to state that the jury could use 
their own knowledge on that point. Over objection, 
he then stated that the victims of defendant’s crime 
were the widow who had starved her children until 
their faces were haggard to save money to pay her 
taxes, and old men who had earned the money to pay 
their taxes with painful toil; that such were the peo- 
ple whose cause he was pleading, and who were then, 
by tens of thousands, waiting for the verdict; and that 
if the jury permitted accused to escape, loaded with 
his guilty plunder, it would commit the unpardonable 
sin. Held prejudicial, though the court charged that 
in deciding the case the jury should not be controlled 
by anything said about popular clamor and the burden 
of the taxpayers, and that a public official must only 
be tried for the crime he had committed, if any, and 
it would be wrong to assume anything, and allow it to 
weigh against accused, because of difficulties which 
the people paying money into the city treasury had in 
acquiring the means to make the payment, and that 
there was no evidence that it was more expensive to 
live in the neighhorhood into which defendant had 
moved than where he had formerly resided. 

Haight, Gray, and O’Brien, JJ., dissenting. 


VANN, J.: We think that the record before us 
is free from reversible error, except as to a single 
question, which is raised by the following extract 
from the appeal book, transcribed literally, so 
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that it may speak for itself: ‘*The district attor- 
ney, in summing up, said: ‘Defendant changed 
his style of living from a frame house on Prospect 
avenue to a palatial residence on Eighth avenue, 
which every man knows cannot be maintained in 
the style of that neighborhood for less than ten 
thousand dollars a year.’ (Objected to.) The 
Court: ‘There is no evidence of that.’ By the 
District Attorney: ‘Iappeal to the common sense 
of the jury.’ The Court: ‘There is no other com- 
ment required, than the statement of the fact that 
there is no evidence in the case as to how much it 
cost to maintain an establishment on Eighth 
avenue.’ By the District Attorney: ‘There is no 
evidence, but you will not prohibit their using 
their experience,’ etc. In further summing up, 
he said: ‘Go and spend an hour in the tax col- 
lector’s office the day after the tax levy is con- 
firmed, and look at the long line—’ (Objected to 
by the defendant.) The Court: ‘I do not think 
this interruption is called for. By Defendant’s 
Counsel: ‘I will take an exception, if your honor 
will permit him to proceed on that line.’ The 
Court: ‘I will hear what he says, first.’ By De- 
fendant’s Counsel: ‘I ask to have it taken down. 
[ask you to stop him at this point, and take an 
exception.’ The Court: ‘I cannot do both. I 
cannot have it taken down and have him stopped, 
also. Proceed.’ By the District Attorney: ‘I 
say, visit the tax office on the day after the annual 
taxes are confirmed, and look at the long line, that 
stretches out into and down the street, of people 
that are willing to stand there all day in order to 
save the little rebate which early payment se- 
cures. Those people are the victims of the de- 
fendant’s fraud.’ Dy Defendant’s Counsel: ‘Does 
your honor permit him to proceed in this fashion?’ 
The Court: ‘Yes.’ By Defendant’s Counsel: ‘I 
will take an exception.’ By the District Attorney: 
‘This interruption is outrageous. Counsel should 
be instructed to take his exception when I have 
finished.’ By Defendant’s Counsel: ‘Have I right 
to take it—’ The Court: ‘Ido not think it is 
called for. Thatis all I can say. I can only say 
that I do not think these continual interruptions 
are called for.”. By Defendant’s Counsel: ‘I have 
aright to take an exception.’ The Court: ‘Yes; 


you have.’ By the District Attorney: ‘But ata 
later time.’ Dy Defendant’s Counsel: ‘I think 
not... By the District Attorney: ‘The purpose is 


to break the effect of anything I may say to you. 
He knowsitis improper.’ By Defendant’s Attor- 
ney: ‘I do not.’ By the District Attorney: -I say 
the people that you will find there in a line on that 
day are the victims ofthe defendant’scrime. You 
will find there the widow that has starved her 
brood of little children, and seen their faces get 
pinched and haggard, in order that she might be 
sure that tax day should not find her with empty 
hands. It is that woman’s money, coined out of 
her blood and the blood of her children, that the 
defendant has stolen and squandered. If you will 
indulge the pitiful sentiments of your hearts, think 
ofher. Oh, there are unwritten tragedies of that 





sort enacted, not in the luxurious habitations of 
Eighth avenue, but behind the shabby front doors 
of poor neighborhoods. Look at the old man 
standing in line, clutching in his knotted fingers 
his last year’s receipt—’ By the Defendant’s 
Counsel: ‘Does your honor permit this? Is this 
in your ruling?’ The Court: ‘I am going to per- 
mit him to sum up his case.’ By Defendant’s 
Counsel: ‘I ask you to stop him at this point 
about the descriptions of the old man with the 
knotted fingers.’ The Court: ‘Proceed.’ By De- 
fendant’s Counsel: ‘I will ask an exception.’ By 
the District Attorney: ‘You ought to be ashamed.’ 
By Defendant’s Counsel: ‘You ought to be 
ashamed of yourself, to talk to a jury like this.’ 
The Court: ‘I think itis perfectly proper, but 
there is nothing I can do to compel the attorney 
of the defendant to take the ruling of the court.’ 
By Defendant’s Counsel: ‘Let him go on. I shall 
not interrupt him with another word. Let him 
describe all the knotted fingers in the land.’ By 
the District Attorney: ‘And the claque that stands 
behind the rail—’ The Court: ‘Proceed.’ By the 
District Attorney: ‘I say you will see old men in 
that line clutching in their knotted fingers rolls 
of dirty one-dollar bills. Look at their worn and 
shabby garments. Look at the marks of painful 
labor written all over their aged and clumsy 
limbs. It is the money of these people which the 
defendant has stolen and squandered. These are 
the people whose causeI plead. ‘These are the 
victims of the defendant’s crime. These are the 
people who now, by tens of thousands, are wait- 
ing outside for your verdict. Will youdo them 
justice, or will you not? If you shall let this man, 
loaded with his guilty plunder, escape, then I say 
you have committed the unpardonable sin.’ ”’ 

In charging the jury the court said: ‘Some 
things have been said about the newspapers, 
about popular clamor, and about the burden of 
the taxpayers. Those are considerations which 
are not to control or influence you in deciding 
this case. What the clamor may be, I do not 
know; I have never heard of it. What the news- 
papers may have said, I donot care; I have never 
read it. How much the people may or may not 
be burdened, no matter. If the times were pros- 
perous, a public official has no right to make an 
assault upon the public treasury, or to aid others 
in doing so, and he must be tried only for the 
crime he has committed, if he has committed one; 
and it would be wrong, in the extreme, to assume 
anything, and allow it to weigh against this de- 
fendant, because of hard times, or because of diffi- 
culties which the people who pay money into the 
city treasury may or may not have in acquiring 
the means of making the payment.’’ Upon the 
request of the defendant he further charged ‘that 
there is no evidence in the case which would 
justify the jury in finding that it was more ex- 
pensive to live upon Eighth avenue than in Pros- 
pect avenue,’’ and ‘-they are not to consider any 
facts but those which have been proven by the 
witnesses or the exhibits.”’ 
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We donot wish to express any views which 
would restrict counsel in fair argument, comment, 
or appeal. We object, however, to the assertion 
by the learned district attorney of facts not proved, 
to his inflammatory appeals to passion and preju- 
dice, and to his threat to the jury of popular de- 
nunciation, all under the sanction of the trial 
court. If the record in this case is sustained by 
the deliberate judgment of the court of last resort, 
it is difficult to see the limit to intemperate lan- 
guage, unproved assertion, or pernicious appeals 
on the part of counsel for the prosecution, except 
their own sense of propriety. The law, in our 
judgment, does not thus leave an accused person, 
presumed to be innocent until proved to be guilty, 
bound and helpless in the hands of his accuser. 
Even ina civil action, when counsel are permitted, 
under objection and exception, while summing 
up, to read to the jury an abstract from a pamph- 
let or newspaper, or to exhibit a cartoon, not in 
evidence, itis good ground for reversal. Koelges 
v. Insurance Co., 57 N. Y. 638; Williams v. Rail- 
road Co., 126 N. Y. 96, 26 N. E. Rep. 1048; Mc- 
Keever v. Weyer, 11 Wkly. Dig. 258. So state- 
ments made by counsel, outside of the evidence, 
and subject to objection, which strongly tend to 
arouse sympathy, prejudice, or resentment in the 
minds of the jury, require a new trial, even if the 
court charges that they have nothing to do with 
the case, and must be disregarded. Halpern v. 
Railroad Co., 16 App. Div. 90, 45 N. Y. Supp. 
134; Bagully v. Association, 38 App. Div. 59, 56 
N. Y. Supp. 605. Language which might be per- 
mitted to counsel in summing up a civil action 
cannot with propriety be used by a public prose- 
cutor, who is a quasi judicial officer, representing 
the people of the State, and presumed to act im- 
partially in the interest only of justice. If he lays 
aside the impartiality that should characterize his 
official action, to become a heated partisan, and 
by vituperation of the prisoner and appeals to 
prejudice seeks to procure a conviction atall haz- 
ards, he ceases to properly represent the public 
interest. which demands no victim. and asks no 
conviction through the aid of passion, sympathy, 
or resentment. By such a course, in the long 
run, he throws away much of hisstrength, because 
his violent and reprehensible language betrays 
his bias, and finally weakens his influence with 
the jury. As was said by Judge Earl in People v. 
Greenwall, 115 N. Y. 520, 526, 22 N. E. Rep. 182, 
‘The district attorney, representing the majesty 
of the people, and having no responsibility, ex- 
cept fairly to discharge his duty, should put bhim- 
self under proper restraint, and should not, in his 
remarks, in the hearing of the jury, go beyond 
the evidence or the bounds of a reasonable mod- 
eration." Neither in that case nor in People v. 
Brooks, 131 N. Y. 321,329, 30 N. E. Rep. 189, was 
any objection made or exception taken. In the 
former, which was a capital case, the court was 
not bound to interfere, while in the latter, which 
was an appeal from the general term, it had no 
power to interfere, withoutan exception. As the 





admonition of the court has not proved sufficient 
to prevent improper and dangerous appeals to 
the prejudice of jurors, it has become necessary, 
as we think, to rigidly enforce the general rule 
of this and many other States that requires a re- 
versal whenever the error is raised by a proper 
exception. Abuse of the defendant by the prose- 
cuting officer in his address to the jury, which 
was calculated to arouse their passions against 
him and materially prejudice him in the trial, 
has been held such error as would, of itself, cause 
a reversal. Stone v. State, 22 Tex. App. 185, 2S. 
W. Rep. 585. Where the prosecuting attorney 
was permitted to comment on the personal ap- 
pearance of the defendant, not as a witness, nor 
on account of his manner and bearing as such, 
but as ‘indicating a probability of guilt, it was 
deemed sufficient to reverse a judgment of con- 
viction. Bessette v. State, 101 Ind. 85. In Tucker 
v. Henniker, 41 N. H. 317, 323, the court said: 
“It would seem utterly vain and quite useless to 
caution jurors, in the progress of a trial, against 
listening to conversations ont of the court room 
in regard to the merits of a cause, if they are to 
be permitted to listen in the jury box to state- 
ments of facts calculated to have a bearing upon 
their judgment, enforced and illustrated by all 
the eloquence and ability of learned, zealous and 
interested counsel. *- * * Statements of facts 
not proved, and comments thereon, are outside of 
a cause. They stand legally irrelevant to the 
matter in question, and are, therefore, not perti- 
nent. If not pertinent, they are not within the 
privilege of counsel.’* In Laubach v. State, 12 
Tex. App. 583, the prosecuting attorney, when 
commenting upon the evidence in his closing ar- 
gument, was interrupted by the defendant, in 
person, with the statement that, if he had certain 
absent witnesses, he could show a different state 
of facts. Thereupon the attorney, addressing the 
jury, stated that a brother of the absent witnesses 
told him that they, if present, would testify 
against the defendant. Objection was promptly 
made to this remark, and the district attorney at 
once told the jury not to regard anything be or 
defendant had said. The judgment was reversed 
upon the ground, among others, that the remark 
was unwarranted by the law or the facts, and was 
calculated to injure the rights of the defendant 
by prejudicing his case in the minds of the jury. 
In Brown v. Swineford, 44 Wis. 282, 292, counsel, 
in summing up, commented upon the appellant’s 
connection with a railroad company, and his 
ability on that account to pay any judgment which 
might be rendered against him. The court re- 
versed the judgment, and, after referring to the 
adjudged cases, remarked, **All of them support 
the rule now adopted by this court, that itis error, 
sufficient to reverse a judgment, for counsel, 
against objection, to state facts pertinent to the 
issue, and not in evidence, or to assume arguendo 
such facts to be in the case when they are not.” 
In State v. Smith, 75 N. C. 306, the prosecuting 
attorney, addressing the jury, said: ‘The defend- 
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ant was such a scoundrel that he was compelled 
to move his trial from Jones county to a county 
where he was not known.”’ The conviction was 
reversed, and the court said that ‘the purpose 
and natural effect of such language was to create 
a prejudice against the defendant, not arising 
out of any legal evidence before them; for 
the jury were precluded from inquiry into the 
causes Or motives for moving the trial, and 
even from the knowledge whether the trial 
was moved by the State or the defendant.’’ In 
Rea v. Harrington, 58 Vt. 181, 190, 2 Atl. Rep. 
481, the court said: ‘It has been repeatedly held 
in other jurisdictions, and recently in this, that 
when counsel persistently travel out of the record, 
basing argument on facts not appearing, and ap- 
pealing to prejudice. irrelevant to the case and 
outside of the proof, it not only merits the severe 
censure of the court, but is valid ground for ex- 
ception.”’ In Newton v. State, 21 Fla. 53, it was 
ueld that where counsel for the prosecution, upon 
the trial of a cause before a jury, abusing his 
privilege to the manifest prejudice of the defend- 
ant, makes statements with regard to evidence 
being adduced not pertinent, and therefore not 
within his privilege, it becomes the duty of the 
judge to stop him at once, and if he fails to do so, 
and the impropriety is great, it is ground for a 
new trial upon appeal. In Moore v. State, 21 Tex. 
App. 666, 2S. W. Rep. 887, the district attorney, 
in his address to the jury, said that the defendant 
had been convicted of the offense for which he 
was on trial ‘‘upon a former and previous indict- 
ment,’* and upon appeal it was reversed on a 
trifling technicality in drawing the indictment, 
and he urged the jury to give him such a term in 
the penitentiary as would make up for the great 
expense he had caused upon a mere technicality. 
The court, in reversing the judgment, said: ‘‘In 
many decisions this court has urged upon coun- 
sel, whose duty it is to prosecute the pleas of the 
State, to refrain from injecting into trials of cases 
of this kind any matter calculated to inflame the 
minds or excite the prejudice of the jury. If we 
could add anything to what has been said, or could 
use any language calculated to reach the minds 
and consciences of those to whom such admoni- 
tions are addressed, we would avail ourselves of 
the present occasion to do so. As we cannot, we 
can only reverse and remand the case, in the hope 
that the accused may secure a fair and impartial 
trial, according to law and according to those 
methods, alike ancient and honorable, which still 
obtain in all enlightened courts.’’ See, also, as 
to the effect of a departure from legitimate course 
of argument, the following cases: Rudolph v. 
Landwerlen, #2 Ind. 34; School Town of Roches- 
ter v. Shaw, 100 Ind. 268; Hall v. Wolff, 61 Iowa, 
559, 16 N. W. Rep. 710; Bremmer v. Railroad 
Co., 61 Wis. 114, 20 N. W. Rep. 687. 

In a case that is free from doubt upon the 
merits, the appellate courts disregard errors of 
the trial court, even in a criminal case, when it is 
reasonably certain that they could not have af- 





fected the result. A proposition is reasonably 
certain when it is supported by the strong proba- 
bilities, but here the strong probabilities are that 
the errors did affect the result. ‘The average man 
cannot read the eloquent but inflammatory lan- 
guage of the district attorney without being im- 
pressed by it, and it is safe to presume that the 
effect would be heightened by hearing those words 
spoken with animation and enthusiasm under the 
exciting circumstances surrounding an important 
criminal trial. The jury might be told by the 
court to forget them, but could they forget them? 
They might be told to disregard them, but how 
can we be certain that they did disregard them? 
Moreover, some of the most objectionable lan- 
guage was not alluded to by the court in its charge, 
and instructions to the jury do not always neu- 
tralize, either as a matter of law or fact, the effect 
of improper remarks in their presence. People 
v. Corey, 157 N. Y. 332, 346, 51 N. E. Rep. 1024; 
Brooks v. Railway Co., 156 N. Y. 244, 252, 50 N. 
E. Rep. 945; People v. Hill, 37 App. Div. 327, 56 
N. Y. Supp. 282; Swan v. Keough, 35 App. Div. 
80, 54 N. Y. Supp. 474. From our observation of 
jurymen, we think the language under consider- 
ation would be apt to turn their minds against 
the defendant, divert their attention from the 
evidence, and prevent the exercise of sound and 
dispassionate judgment upon the merits. It 
brought before them vivid pictures of suffering 
and want, of wrongs done to the widow and orphan 
by the defendant, and of a multitude of people 
waiting outside the court house for his conviction. 
The hardships of small taxpayers, the privations 
of the poor, and the overwhelming influence of 
public opinion, were urged against him, and he 
was described as a thief living in a palace on the 
proceeds of public plunder. There was even an 
attempt to intimidate the jury by telling them 
that they would commit ‘‘the unpardonable sin” 
unless they convicted him. The cause of com- 
plaint by the appellant is not a single, inadvert- 
ent remark, which might well be overlooked, but, 
after repeated objections, improper statements 
were persisted in under the claim, sustained by 
the court, that it was right to make them. The 
harsh and unjust statements of the district attor- 
ney were not founded upon evidence, but rested 
wholly on his unsupported declarations. The 
most of them would have been ruled out as im- 
material or incompetent, if evidence had been 
offered to show that they were true. They vio- 
lated the reason upon which the law of evidence 
is founded, by spreading facts before the jury 
without any proof, and virtually, also, the rule of 
evidence which prohibits immaterial and incom- 
petent facts from being proved. There was no 
evidence that it cost $10,000 a year to live in the 
style of Eighth avenue, where the defendant re- 
sided, and when the point was raised the court so 
ruled. The district attorney, however, in dis- 
regard of the ruling. appealed to the common 
sense of the jury, and the court very properly 
tried to check him, but he was allowed to appeal 
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to their experience without rebuke. After that 
he met with no attempt at restraint by the court. 
Whatever he said, whether it was about the widow 
starving her little children until their faces got 
pinched and haggard in order that she might pay 
the taxes stolen by the defendant, or about aged 
men, deformed by painful labor, whose money 
the defendant had squandered, met with the ap- 
proval of the court. Instead of repressing these 
unfounded and dangerous assertions, when re- 
peatedly requested to, at first he condemned the 
efforts of the defendant’s counsel to prevent them, 
aod finally pronounced the course of the district 
attorney ‘“‘perfectly proper,’’ and expressed regret 
that his ruling to that effect was not acquiesced 
in. Even the threat of popular denunciation, and 
the attempt to frighten the jury by declaring that 
they would commit the unpardonable sin if they 
found for the defendant, met with neither remon- 
strance nor reproof. The language of the prose- 
cuting officer, thus indorsed by the highest au- 
thority known to the jury, must have gone home 
to their minds with powerful and convincing 
effect, while. the counsel for the defendant was 
left in the attitude of a wrongdoer trying to dis- 
turb the proceedings of the court. After persist- 
ing in his efforts to protect his client until the 
court held that he was out of order, he was not 
obliged to run the risk of punishment for con- 
tempt by continuing to object, for all that was 
said by the district attorney after the court had 
taken this position should be held subject to the 
exceptions already interposed. The court should 
even allow an exception upon appeal, where 
counsel were prevented from excepting at the 
trial. Moreover, the objections taken were to the 
general course pursued by the district attorney, 
and, when the court had sanctioned this, no 
further objection or exception was necessary. 
This metbod of summing up should have been 
sternly interrupted by the court of its own motion, 
so as to exclude improper statements and com- 
ments from the consideration of the jury, for ob- 
jections made after the district attorney had said 
what he wanted to were objections made after the 
harm was done. 

After what took place during the summing up, 
how can we be sure that the genera! and placid 
language of the charge wholly counteracted the 
pointed and vigorous words of the district attor- 
ney, indorsed as they had been by the court itself? 
When improper evidence has been received or 
improper statements made in the presence of the 
jury, if the court seeks to correct them the cor- 
rection should be as broad as the error, and cover 
substantially the same ground, as was the case in 
Cole v. Coal Co., 158 N. Y. —, 53 N. E. Rep. —, 
decided at the present term. ‘he court in its 
charge said nothing about the improper appeals 
to sympathy, prejudice or passion, the s.arvation 
of children by their widowed mothers, the knotted 
fingers and bent forms of old men, the denuncia- 
tion of the defendant as a thief, or the bugbear of 
the unpardonable sin, held up before the jury so 





forcibly. The correction did not cure the errors. 
because it did not go far enough, and was not 
sufficiently clear and specific. It did not repel 
the presumption of injury. Coleman v. People, 
58 N. Y. 555, 561; People v. Gonzalez, 35 N. Y. 
49, 59. Whether the defendant be innocent or 
guilty, in our opinion he has not been adjudged 
guilty in accordance with law, because he has not 
had the fair and impartial trial which the law 
prescribes for a person charged with crime. If 
we disregard a sound and well established rule in 
his case because we think he is guilty, we tear 
down one of the safeguards provided by society 
for the protection of its citizens, and the prece- 
dent may at some time aid in depriving an inno- 
cent man of his liberty or his life. The judgment 
should be reversed, and a new trial ordered. 


Nore.—Three of the members of the court dissent 
from the conclusion of the majority in the principal 
case. Their dissent is not predicated upon a belief 
that the language of the prosecutor, of which de- 
fendant complained, was proper. On the contrary 
the dissenting judges condemn quite as severely as the 
court, the words used by the prosecutor in his argu- 
ment. But the dissenting judges claim that a new 
trial is not required, partly because no exception was 
taken at the time by defendant’s counsel, and partly 
because the charge of the court in reference to the 
language used very much relieved the situation. On 
the general subject of improper argument by prose- 
cutors, the dissenting judges, after citing Martin v. 
State, 56 Am. Rep. 814, and McConnell v. State, 58 Am. 
Rep. 648 (appended to which are notes wherein many 
of the cases on the subject are collected), calls atten- 
tion at length to Williams v. R. R. Co., 126 N. Y. 96, 
26 N. E. Rep. 1049, as expressing the views of the 
New York courts on the subject, wherein Andrews, 
J., uses the foliowing language: ‘It is the privilege 
of counsel, in addressing a jury, to comment upon 
every pertinent matter of fact bearing upon the ques- 
tions which the jury have to decide. This privilege it 
is most important to preserve, and it ought not to be 
narrowed by any close construction, but should be in- 
terpreted in the largest sense. Theright of counsel 
to address the jury upon the facts is of public as well 
as private consequence, for its exercise has always 
proved one of the most effective aids in the ascertain- 
ment of truth by juries in courts of justice, and this 
concerns the very highest interest of the State. The 
jury system would fail much more frequently than it 
now does, if freedom of advocacy should be unduly 
hampered, and counsel should be prevented from 
exercising within the four corners of the evidence the 
widest latitude, by way of comment, denunciation, or 
appeal, in advocating his cause. This privilege is not 
beyond regulation by the court. It is subject to be 
controlled by the trial judge in the exercise of a sound 
discretion, to prevent undue prolixity, waste of time, 
or unseemly criticism. The privilege of counsel, 
however, does not justify the introduction, in his 
summing up of matters wholly immaterial and irrele- 
vant to the matter to be decided, and which the jury 
have no right to consider in arriving at their verdict. 
The jury are sworn to render their verdict upon the 
evidence. The law sedulously guards against the in- 
troduction of irrelevant or incompetent evidence by 
which the rights of a party may be prejudiced. The 
purpose of these salutary rules might be defeated if 
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jurors were allowed to consider facts not in evidence, 
and the privilege of counsel can never operate as a 
license to state to ajury facts not in evidence, or to 
present considerations which have no legitimate bear- 
ing upon the case, and which the jury would have no 
right to consider. Where counsel, in summing up, 
proceeds to dilate upon facts not in evidence, or to 
press upon the jury considerations which the jury 
would have no right to regard, it is, we conceive, the 
plain duty of the court, upon objection made, to inter- 
pose; and arefusal of the court to interpose, where 
otherwise the rigbt of the party would be prejudiced, 
would be legal error.’”? The district attorney, says 
the dissenting judge in the principal case, isa high 
public officer, representing the State, which seeks 
equal and impartial justice, and it is as much his duty 
to see that no innocent man suffers as it is to see that 
no guilty man escapes. In the discharge of these 
most important duties, he commands the respect of 
the people of the county, and usually exercises a great 
influence upon jurors. In discussing the evidence, 
he is, as we have seen in the case alluded to, given the 
widest latitude, within the four corners of the evi- 
dence, by way of comment, denunciation, or appeal, 
but he has no right to call to the attention of the jury 
matters or considerations which the jurors have no 
right to consider. Verdicts obtained through duress, 
bias, or prejudice are illegal, and will be set aside. 
This is also true with reference to verdicts based 
upon popular clamor. In 14 Cent. L. J. 406, and 18 
Cent. L. J. 363, will be found exhaustive reviews of 
the earlier authorities on the subject of misconduct 
of counsel in argument. 

Recent Cases on Misconduct of Counsel in Appeals 
to Sympathy or Prejudice —In an action against a 
railroad company for injuries received on a road 
leased to defendant, a remark of plaintiff’s counsel 
that defendant was a sea serpent which had swallowed 
another smaller road, that it was a monster, and that 
it was trying to dodge liability by its claim that it was 
not operating the road at the time of the accident, are 
not grvund for reversal. Williams v. Cleveland, C., 
C. & St. L. Ry. Co. (Mich.), 61 N. W. Rep. 52. During 
his argument, counsel for defendant remarked that 
plaintiff is ‘‘a wealthy foreign corporation, and was 
not required to even file its articles of incorporation 
in this State;” that “‘sewing machine companies were 
allowed to roam at will, and rob people as they 
please ;”’ and that a corporation attempting to enforce 
a contract like the one in evidence ‘should have its 
property confiscated,’’—and stated (without evidence 
to support it) that plaintiff had accepted another per- 
son as the payor of the note sued on, and “had taken 
an ironclad mortgage on everything he had.” Held, 
reversible error. Wheeler & Wilson Mfg. Co. v. Ster- 
rett (lowa), 62 N. W. Rep. 675. In an action against 
arailroad company for personal injuries it is improper 
tor plaintiff’s counsel to discuss corporate power and 
its abusesin a manner calculated to create prejudice 
in the minds of the jurors. Chicago & A. R Co. v. 
Pelligreen, 59 Ill. App. 558. That plaintiff’s counse) 
in his opening argument referred to the wealth of the 
defendant, and stated that he was trying to crush his 
client, is not ground for reversal, the counsel not 
having persisted in such argument, and defendant 
having failed to request a charge in regard thereto. 
Louden v. Vinton (Mich.), 66 N. W. Rep. 222. The 
use, on suit for conversion of property, in which ex- 
emplary damages are claimed, of the following lan- 
guage, by plaintiff’s attorney, before the jury: ‘Be- 
cause (the defendant) had his thousands, because the 
rich oppress the poor, shall this old man (the plaintiff) 





be deprived of his rights?” constitutes reversible 
error, where the damages allowed are excessive. Bit- 
terman v. Hearn (Tex. Civ. App.), 32S. W. Rep. 341. 
Counsel’s remarks to the jury not to be niggardly in 
assessing damages, because they might sometime ap- 
preciate niggardliness through personal experience, 
are no ground for anew trial. Alirich v. Concord & 
M.R. R. (N. H.), 86 Atl. Rep. 252. The shedding of 
tears by an attorney in the course of an argument toa 
jury is not ground for reversal. Ferguson v. Moore 
(Tenn. Sup.), 39S. W. Rep. 341. Counsel stated to 
the jury that plaintiff was a poor man, that a judg- 
ment against him would deprive him ofall his accu- 
mulations, and that the adverse parties were oppres- 
sive, wortb their millions, and would not feel the pay- 
ment of ajudgment against them. Held, that such 
statements were improper and prejudicial. Taylor v. 
Harris, 68 Ill. App. 92. In an action by a shipper 
against a carrier of freight for damages, it is improper 
for an attorney to say in the argument: “If this jury 
find a verdict for the defendant in this case, you 
farmers in this county will have to pay forit. Ship- 
pers won’t pay anything for your cattle, for shippers 
must take into consideration the damage that may be 
done. The farmers must pay that damage. Shippers 
will not buy stock and lose fifty dollars on a car.” 
Cleveland, C., C. & St. L. Ry. Co. v. Newlin, 74 Ill. 
App. 638. In an action for injuries received when 
alighting from a street car, defendant’s counsel said, 
in his argument, that during their experience, for 
two or three weeks, the jury had learned that the 
damage suits for personal injuries had developed 
into quite a business. Held not prejudicial to plaint- 
iff. Baxter v. Detroit Ry., 74 N. W. Rep. 461. A 
statement by counsel, in his closing argument, that 
defendant company “were so anxious for production 
that they took down the remnants of the pulley while 
the girl (plaintiff’s intestate) lay bleeding on the 
floor,’”? was proper, where the evidence tended to 
prove such statement. Shute v. Exeter Mfg. Co., 40 
Atl. Rep. 391. 








JETSAM AND FLOTSAM. 


INFANT AS BAILEE. 

A recent decision in the Supreme Court of Ne~ 
braska (Churchill v. White, 78 N. W. Rep. 369), has 
augmented the weight of authority with respect to 
this class of cases by holding an infant (nineteen years 
of age) liable in tort for injuries done to a hired horse 
and buggy. The contract of bailment, it appeared, 
contemplated a drive of five miles to a definite place 
and return, in breach of which the defendant drove 
fifty miles in an entirely different direction and re- 
turned with both the horse and buggy damaged. 

The court aftirmed the ruling of the lower court, 
that “the rul: that one who hires property of this 
kind for one purpose, and uses it fo: an entirely differ- 
ent purpose than that contemplated by the parties in 
the contract of hiring, is liable for any harm that may 
happen to it while using it, applies to minors as well 
as adults.” 

This decision is in strict accordance with the trend 
of decisions now followed in most States. The con- 
trary doctrine, so strongly upheld in Pennsylvania, is 
emphatically expressed by Rogers, J., in Penrose v. 
Curren, 3 Rawle, 351 (1832): ‘‘The foundation of the 
action is in contract, and, disguise it as you may, it is 
an attempt to convert a suit originally in contract 
into a constructive tort, so as to charge the infant.”’ 
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This result is reached by a strict adherence to the 
rule which frees infants from liability on contracts for 
other than necessaries; it originated in the desire of 
courts to protect or shield infants from the conse- 
quences to which their youth and credulity might 
lead them. But when it appears that the infant bas 
committed a wilful tort, entirely distinct from the 
contract of bailment, the reason for such a protection 
should cease. ‘Where the infant stipulates for ordi- 
nary care in the use of the thing bailed, but fails from 
want of skill and experience and not from any wrong: 
ful intent, itis in accordance with the policy of the 
law that this privilege, based upon his want of capac- 
ity to make and fully understand such contracts, 
should shield him.” Eaton v. Hill,50 N. H. 235 (1870). 
But when the property is bziled to the minor fora 
specific purpose, and he uses it for a different pur- 
pose from that for which it was bailed, the bailment 
is thereby determined; and if the wrongful act deter- 
mines the contract, why can tort not be maintained 
for the act, which is entirely independent of the con- 
tract? Truly the tort, though concerned with the 
subject-matter of the contract, is such that, but for 
the contract, there would have been no opportunity 
for committing it; yet it is, nevertheless, independent 
of the contract in the sense of not being an act con- 
templated by it, or being an act expressly forbidden 
by it. Pollock, Contracts, p. 55. Only for the pur- 
pose of measuring the duties between the parties is 
the tort related to the contract, and only so far can 
it be ‘an attempt to disguise the contract.”—Harvard 
Law Review. 


EXAMINATION OF BANKRUPT—NOTICE. 


Certain creditors of the bankrupt not having at- 
tended at the first meeting when the bankrupts were 
present and ready for examination, but having after- 
ward been admitted to prove their claims, applied to 
the referee to order an examination of the bankrupts 
in their behalf after the bankrupts had filed their ap- 
plication for discharge. The referee declined to order 
the examination until specifications in opposition to 
the discharge should be filed. The question has been 
certified to me. 

I do not find anything in the Bankrupt Act or the 
rules which limits the examination ofthe bankrupt to 
any particular time or occasion. Under subdivision 9 
of section 7 it would seem that such an examination 
may be ordered at any time during the pendency of 
proceedings. It is not unreasonable to allow creditors 
to examine the bankrupt concerning the mude of con- 
ducting his business for the purpose of ascertaining 
whether there has been any such offense committed, 
or failure to keep books, as would furnish a just 
ground for refusing a discharge, and therefore I think 
such applications should be allowed before specifica- 
tions are filed, if applied for on the return day of the 
notice of the debtor’s application for discharge and no 
prior examination of that kind has been had. Jn re 
Baum, 1 N. B. R. 7; Jn re Bandt, 2N. B. R. 215; 
In re Mawson, 1 N. B. R. 271; In re Seckendorf, N. 
B. R. 626; In re Vogel, 5 N. B. R. 396. 

Section 58, however, requires that creditors shall 
have at Jeast ten days’ notice by mail of ‘“‘all examina- 
tions of the bankrupt,” so that such an examination 
cannot proceed until after ten days’ notice to all cred- 
itors, unless the notice of application for the bank- 
rupt’s discharge mailed to creditors contained alsoa 
notice of the bankrupt’s examination. Hereafter the 
published and mailed notices of application for a dis- 
charge should contain a notice of examination of the 
debter to avoid the necessity of further notice to all 





ereditors in case such an examination is allowed. 
Only one such examination as respects the discharge 
should ordinarily be had, since the statute, in requir- 
ing that all creditors shall have notice of it, presuma- 
bly intends that all should be equally allowed to par- 
ticipate in it, once for all, and not further harass the 
bankrupt. Jn re Vogel, 5 N. B. R. 396, 397. 

For the present examination, if a new notice to all 
creditors is required through lack of previous notice, 
the new notices and examination must be at the ex- 
pense of the applicants, for which I allow to the ref- 
eree for necessary clerical aid, as a necessary expense, 
considering that there are fifty creditors or upward, 
which the applicants should deposit in advance, $7.50, 
as well as pay the cost of clerical or stenographic aid in 
taking the testimony on the examination. Jn re Price, 
Brown, Southern District of New York.— The National 
Bankruptcy News. 


INJUNCTION AGAINST BOGUS ATTORNEYS. 

The power of acourt of equity to enjoin an unli- 
censed person from holding himself out to the public 
or practicing in the courts of the State as an attorney 
at law is asserted and exercised by Judge Tuley of 
Chicago in People, ex rel. State’s Attorney v. Thomp- 
son, C. Ct. Cook Co., 3L Chicago Legal News, 261. The 
lack ofany property right ofthe State in the matter is 
held, on the authority of Re Debbs, 158 U.S. 564, 39 
L. Ed. 1092, not to prevent the exercise of equity 
jurisdiction. Judge Tuley says: “It may well be 
held to be the duty of the State, charged with the wel- 
fare of its whole people, to protect the general public 
against such enemies of society. If it cannot do so by 
injunction, it cannot do soatali. There is no other 
remedy. The statute requiring a license in order to 
practice as an attorney affixes no penalty for its viola- 
tion, and, if it did, the remedy by penal prosecution 
would be almost, if not quite, useless.”’ 

The Chicago Legal News says that this decision will 
strike terror to the hearts of ‘more than 200 persons 
who are practicing law in Chicago without any license 
or authority whatever.” 

It is refreshing to know that these illegitimate prac- 
titioners are to be expelled from the courts and de- 
prived of the power to cheat the public. But it may 
be doubtful if an injunction against their unlawful 
practice is within the legitimate power of a court of 
equity. It seems certain, at least, that an injunction 
is not the only remedy. Imposing upon the court by 
representing oneself to be an attorney when he is not 
is certainly contempt of court and punishable as such. 
The inherent power of the court to punish contempt 
seems to furnish in itself a fairly adequate remedy for 
such unlawful practice. 

Another remedy in those States which make it a 
misdemeanor to practice law without authority is that 
of penal prosecution. Why this is not as adequate a 
remedy as an injunction isnotapparent. The injunc- 
tion merely adds the mandate of the court to that of 
the legislature, and, if disobeyed, the equity court 
punishes for disobedience of its decree, while the 
criminal court punishes for disobedience of the stat- 
ute. The penal prosecution, if successful, ends in 
punishment by fine or imprisonment for violation of 
the statute. The injunction, if disobeyed, is enforced 
by fine or imprisonment for contempt of court. The 
theory that the remedy at law in such a case is inade- 
quate seems to have no basis except the fact or belief 
that achancellor is more reliable than ajury. But 
the uncertainty of jury trial certainly cannot be sufli- 
cient ground for chancery jurisdiction, as, if it were 
so, the jurisdiction of chancery would be extended to 
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cases of every nature which are now tried in courts of 
law. 

Judge Tuley’s injunction is a most righteous one, if 
it is within the exercise of his jurisdiction. The 
doubt as to his jurisdiction is raised by. the query 
whether or not the remedies by punishment for con- 
tempt and by penal prosecution are not adequate.— 
Case and Comment. 








HUMORS OF THE LAW. 


One of those old-time negroes—the kind that Polk 
Miller describes so charminzly—was some years ago 
called as a witness in one of the courts. 

‘““What’s your name?” was the first question pro 
pounded by the Attorney general. 

“George Washington, sor,” replied the old man. 

“George Washington,” repeated the lawyer, and 
after a moment of reflection said, “It seems to me that 
I have heard that name before.” 

* *Spects you has, sor,” said the old negro. 
been libing ’bout hyar many years.” 


‘*Pse 
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1. ADMINISTRATION—Probate Court—Jurisdiction.— 
Under Rev. St. 1889, § 3397, conferring on the probate 
court jurisdiction of all matters pertaining to probate 
business, such court, though it has no equitable juris- 
diction, can determine the indebtedness of a legatee to 





testator’s estate, and set it off against his legacy or dis- 
tributive share in the estate.—IN RE LIETMAN’S ESTATE, 
Mo., 508. W. Rep. 3807. 

2. ADVERSE POSSESSION—School Lands.—Entering 
into possession of school lands under color of title, fol- 
lowed by the construction and maintenance of a sub- 
stantial fence, and the continued use and occupation 
of the land for pasturage—the only purpose for which 
it was adapted—under claim of title, constitute an ad- 
verse possession of the land inclosed.—AMBROSE V. 
HUNTINGTON, Oreg., 56 Pac. Rep. 513. 


3. APPEAL—Remand—Proceedings in Lower Court.— 
A judgment of the St. Louis Court of Appeals reversing 
the judgment of the Circuit Court of St. Louis, and re- 
manding the cause, with directions to enter judgment 
for a certain sum, is final; and the latter court must 
enter the judgment as directed, and cannot consider 
the effect of proceedings commenced against plaintiff 
after the remand, but before the mandate reached the 
lower court, in which proceedings the debt sued for is 
garnished.—TOURVILLE V. WABASH R. Co., Mo., 50 8. W. 
Rep. 300. 

4. ASSIGNMENTS FOR CREDITORS—Deed by Partners.— 
Though a deed of assignment executed by partners re- 
cites the indebteduess of the firm as a reason for the 
assignment, yet as it conveys all the property belong- 
ing to the grantors, except that exempt to them by 
“the homestead and exemption laws,” for the purpose 
of paying all their debts, it passes both partnership 
and individual property for the payment of both part 
nership and individual debts, that being the manifest 
intention.—JOHN HIBBEN Dry Guops Co. Vv. HALEY & 
SONn’S ASSIGNEE, Ky., 508. W. Rep. 252. 


5. ASSIGNMENTS FOR CREDITORS— Description of Prop- 
erty.—A conveyance in trust for creditors of property 
described as being all the property of the grantor, ex- 
cept such as is exempt from execution, as set forth in 
an annexed schedule, is not void, as between the par- 
ties, for want of description of the subject-matter of 
the conveyance.—GONZALES V. Batts, Tex., 508. W. 
Rep. 403. 

6. ASSIGNMENTS FOR CREDITORS—Personal Liability 
of Assignee—Estoppel.—An assignee under a voluntary 
assignment for creditors is personally liable on a con- 
tract made by him as assignee, as authorized by the 
court, in the absence of a stipulation against such lia- 
bility.—-BRADNER SMITH & Co. v. WILLIAMS, III., 53 N. 
E. Rep. 358. 

7. ATTORNEY AND CLIENT—Assignments—Settlement 
by Client.—An attorney to whom his client has as- 
signed one-half of ‘“‘any judgment” that may be recov- 
ered in a pending action does not acquire any interest 
in his client’s cause of action, entitling him to prevent 
asettlement by his client.—DE GRAFFENREID V. ST. 
Louis 8S. W. Ry. Co., Ark., 508. W. Rep. 272. 


8. BanKs—Officers as Agents.—A cashier of a bank, 
who was also a director of a manufacturing company, 
and as such director assisted in promulgating false 
statements as to the financial condition of the com- 
pany, for the purpose of defrauding all of its creditors, 
including the bank, was not the agent of the bank in 
such matter so as to affect the validity of its claims 
against the company.—HaDDEN V. DOOLEY, U.S.C. C. 
of App., Second Circuit, 92 Fed. Rep. 274. 

9. BANKRUPTCY—Effect on Assignment for Creditors. 
—Under Bankruptcy Act 1898, § 3, declaring that it shall 
be an act of bankruptcy if a person shall have “made 
a general assignment for the benefit of his creditors,” 
such an assignment is voidable at the instance of cred- 
itors; and, if proceedings in bankruptcy are instituted 
against the assignor within four months thereafter, an 
adjudication therein will avoid the assignment, and 
the trustee in bankruptcy may recover the assigned 
estate, or its proceeds, from the assignee.—DavIs V. 
BOHLE, U.S. CO. C. of App., Eighth Circuit, 92 Fed. Rep. 
325. 

10. BANKRUPTCY—Fraudulent Transfers.—A volun- 
tary general assignment for the benefit of creditors, 
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with or without preferences, made by an insolvent 
debtor within four months prior to the filing of a peti- 
tion in bankruptcy against him, is a fraud upon the 
bankruptcy act, and made with intent to “hinder, de 

lay and defraud his creditors,” since its necessary 
effect is to defeat the operation of the bankruptcy act, 
and the right of creditors to such an admioistration of 
the assets as that act provides, and is therefore void, 
as against his subsequently app dinted trustee in bank- 
ruptcy, under section 67 of the bankruptcy act (30 Stat’ 
564).-IN RE GUTWILLIG, U. S. C. C. of App., Second 
Circuit, 92 Fed. Rep. 337. 


11. BANKRUPTCY — Suspension of State Insolvency 
Laws.—The enactment by congress of a national bank- 
ruptcy law suspends the operation of State insolvency 
laws.—IN RE JOHN A. ETHERIDGE FURNITURE Co., U. 8, 
D. C., D. (Ky.), 92 Fed. Rep. 329. 


12. BILLS AND NOTES—Alteration.—The plea of J, the 
second of the three signers of a note which, to the left 
of their signatures, and ona line with the last signa- 
ture, bears the word “ Witness,” and below this the sig” 
nature of the witness R, that R was not present when J 
executed the note, and that J did not authorize Rto 
sign the note as a witness, does not show an alteration 
of the note, as R may have signed as witness for the 
last signer, and the note have been witnessed by him 
when it was finally executed by all the makers, and de- 
livered to the payee.—RICHARDSON V. MATHER, IIl., 53 
N. E. Rep. 321. 


13. BILLS AND NOTES — Consideration—Bona Fide 
Holders.—The holder of negotiable paper, received 
before due as collateral to a loan then made, without 
notice of any want of consideration, is a bona fide 
holder.—FirsT NAT. BANK OF NILES Vv. SHOE, Mich., 78 
N. W. Rep. 647. 


14. BONA FIDE PURCHASER — Notice—Agency.—One 
who buys land for himself, taking a deed in his own 
name, does not, by selling it to another, erasing his 
own name from the deed, and inserting the name of 
the other, become the agent of the latter, so as to 
charge him with notice which he had.—KENNEY Vv. 
JAYNES, Colo., 56 Pac. Rep. 561. 


15. Bonps—Irrigation Bonds—Bill to Cancel.—Allega- 
tions in a bill to cancel bonds of an irrigation district, 
which could not legally be issued for labor, though 
they might have been in payment for materials, that 
they were issued for labor and materials, sufficiently 
show the invalidity of the bonds, as against a general 
demurrer, without specifying to what extent either 
labor or materials entered into the consideration.— 
MILLER V. PERRIS IRRIGATION Dist., U. S.C. C.,8. D. 
(Cal.), 92 Fed. Rep. 263. 


16. BUILDING AND LOAN ASSOCIATIONS — Preferred 
Stock.—A building and loan association cannot be em. 
powered to issue preferred stock, and the holders of 
such stock are not entitled to a preference in the dis- 
tribution of the assets upon the insolvency of the asso- 
ciation.— FORWOOD V. EUBANK, Ky., 50S. W. Rep. 255. 


17. CARRIERS—Non-delivery—Goods not Received.— 
The mere fact that goods were receipted for by the car- 
rier’s agent, who had no knowledge of their delivery, 
except aslipsigned by the boatinan, will not create 
liability for their non-delivery, where they were not 
in fact delivered to the carrier.—THE WILLIkK D. SanpD- 
HOVAL, U.S. D. C., E. D. (N. Y.), 92 Fed. Rep. 256. 


18. CONTRACTS—Offer to Confess Judgment.—An offer 
by a defendant to confess judgment fora part of the 
amount claimed, if unaccepted, cannot be permitted 
to affect the issues, or the rights of the parties, and 
will not support a recovery without proof of the cause 
of action alleged.—MOFFITT-WEST DrvuG Co. Vv. BYRD, 
U. 8. C. C. of App., Eighth Circuit, 92 Fed. Rep. 290. 

19. CARRIERS — Passengers — Conditional Tickets— 
Damages.—Plaintiff accepted aticket on condition that 
it should not be good for return passage unless it was 
stamped by the agent at destination, but took passage 
orreturn without having it stamped. The conductor 





refused to accept it, and ejected him. Held, that the 
condition was reasonable, and he had no cause of ac- 
tion.—RKEED v. Texas & N.O. R.Co., Tex., 50 8S. W. 
Rep. 432. 

20. CARRIERS — Passenger — Negligence.—Either the 
rapid speed of a street car at a public crossing in a 
populous city inthe evening, or the failure to give a 
signal of the approach ofthe carto the crossing, is 
negligence, as to a passenger attempting to cross the 
track after alighting from another car of the same com- 
pany moving in the opposite direction on a parallel 
track.—SOUTH COVINGTON, ETC. RY. CO. V. BEATTY, 
Ky., 50S. W. Rep. 239. 

21. CARRIERS — Shipping Receipts.—A shipping re- 
ceipt reciting the shipment of cattle may be contra- 
dicted by the carrier, to show it never received the 
cattle of the consignor.— LAKE SHORE & M.S. R. Co. v. 
NAT. LIVE-STOCK BANK, II1., 53 N. E. Rep. 326. 

22. CONTRACT—Damages.—Those damages which are 
the natural and probable result of a breach of a con- 
tract, those which the parties may reasonably antici- 
pate as the effect of the breach under the particular 
circumstances of the case which are known to them 
when the contract is made, and those only, may be re- 
covered in action upon a contract.—CENTRAL TRUST 
Co. OF NEW YORK V. CLARK, U.S. C. C. of App., Eighth 
Circuit, 92 Fed. Rep. 293. 


23. CORPORATIONS — Railroad Companies—Franchise 
—Contract.—A franchise is a contract between the 
State, or other body granting the franchise, and the 
party accepting and acting upon it. It is governed by 
the general rules applicable to contracts, and either 
party may waive any breach ofthe conditions of a 
franchise; and anything which would constitute a 
waiver of u breach of acontract constitutes a waiver 
ofa breach of the conditions of a franchise.—DERN V. 
SALT LaKE CiTy R. Co., Utah, 56 Pac. Rep. 556. 

24. CORPORATIONS — Insolvent Bank — Liability of 
Stockholder.—In an action to recover upon the statu- 
tory liability of a stockholder of an insolvent bank, 
the stockholder may set up asa defense the payment 
of corporate debts, tothe full extent of his liability, 
and allege and prove that such payment was made in 
real estate.—KENDALL V. UNDERHILL, Kan., 56 Pac. 
Rep. 544. 

25. CORPORATIONS—Stockholder in Bank- Inspection 
of Books.—A shareholder, or other person, with a 
laudible object to accomplish, or a real and actual in- 
terest upon which to predicate his request for infurma- 
tion disclosed by the books of a bank, is given by the 
fundamental law the right to inspect them.—BURKE V. 
CITIZENS’ BANK OF JENNINGS, La., 25 South. Rep. 318. 

26. CREDITORS’ Suir — When Muintainable.—When- 
ever acreditor hasa vested right inor alien upon 
property, the enforcement of which is hindered or 
rendered inadequate by a fraudulent conveyance or in- 
cumbrance, be may waintain a suit in equity to re- 
move it, without exhausting his other legul remedies. 
—SCHOFIKLD Vv. UTE CoaL & COKE (v., U.S. C.C. of 
App., Eighth Circuit, 92 Fed. Rep. 269. 

27. CRIMINAL EvVID«*Nce EB — Confes~ion.—A confession 
to one not an officer, and not having defendant under 
arrest, made on a promise not to disclose it to any one, 
is admissible. LAWSON v. STATE, Tcx., 508. W. Rep. 
345. 

28. CRIMINAL Law — Assault—Evidence of Similar Of- 
fenses.—In a prosecution for an assault ona female 
child, evidence of similar assaults on other occasions 
is admissible to show intent.—ROGERS V. STATE, Tex., 
50S. W. Rep. 338. 

29. CRIMINAL Law — Cumulative Sentences.—To au- 
thorize a cumulative sentence, record evidence of a 
former conyiction must le introduced, together with 
evidence of defendant’s identity, unless the conviction 
occurred at the same term as the one at bar.—BULLARD 
v. STaTE, Tex., 508. W. Rep. 348. 

30. CRIMINAL Law — Failure to Keep Jury Together— 
Waiver.—The right to have the jury kept together, be- 
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ing astatutory, and not a constitutional one, may be 
waived by, accused.—WADE V. COMMONWEALTH, Ky., 
50 8. W. Rep. 271. 

31, CRIMINAL LAW—Homicide—Indictment.—Under an 
indictment for murder, defendant may be convicted of 
negligent homicide.—BRADSHAW V. STATE, Tex., 50 S. 
W. Rep. 359. 

32. CRIMINAL Law—Homicide—Res Gest#.—Within a 
few minutes after accused struck deceased with a 
glass, killing him, and while accused was excited, and 
before he had indulged in any other conversation, he 
stated that he hoped he had not hurt deceased, that he 
did notthink the glass heavy enoughto knock him 
down, and that he struck deceased to prevent deceased 
from kicking him. Held, that the statements could be 
proved as part of the res geste.— GRIFFIN V. STATE, Tex., 
50S. W. Rep. 366. 

33. CRIMINAL Law—Impeachment.—Accused, testify- 
ing for himself, may, for the purpose of impeachment, 
be cross-examined as to whether he was ever indicted 
fora similar felony.—PAYNE V. STATE, Tex.,50 S. W. 
Rep. 363. 

34. CRIMINAL LAwW—Joint Verdict.—Two persons were 
indicted and tried together, and the verdict was, ‘‘We 
find defendants guilty, and assess their punishment at 
two years in the penitentiary.” Held, that the verdict 
was not void as failing to assess the punishment 
against accused seVérally.—DAaVIDSON V. STATE, Tex., 
50 8. W. Rep. 365. 

35. CRIMINAL LAW — Manslaughter.—Defendant, who 
was living apart from his wife, went one Sunday night 
to take her home from church, when deceased told 
him that he was going home with her if he had to go 
over defendant’s dead body. Defendant started to ac- 
company his wife, when deceased drove him away 
witha pistol, and went with her instead. The next 
night defendant went to his wife’s house, where he 
found deceased, and aftersome words deceased tried 
to escape, but defendant pursued and shot him. Held, 
that a charge on menslaughter was proper.—HOPKINS 
Vv. STATE, Tex., 50S. W. Rep. 381. 


36. CRIMINAL LAW—Robbery—Forcible Taking.—One 
who, in taking a pocketbook from the hand of another 
with felonious intent, overcomes resistance by force, 
is guilty of robbery.—WILLIAMS Vv. COMMONWEALTH, 
Ky., 50S. W. Rep. 240. 

37. CRIMINAL PRACTICE — Larceny — Verdict.—A gen- 
eral verdict of guilty of the crime of larceny from the 
person, from which is omitted a statement of the value 
of the property alleged to have been stolen, is fatally 
defective.— HOLMES V. STATE, Neb., 78 N. W. Rep. 641. 

38. DEED BY TENANT IN COMMON—Restriction.—Where 
a tenant in common, by deed, conveys the entire land 
subject to a building restriction, the deed is not void 
as an attempt tocreate a several limited interest in 
land held in common, where it is possible that the 
grantor was holding adversely to his co-tenant at the 
time, andthe co-tenant had only atechnical title.— 
KIMBALL V. COMMONWEALTH AVE. ST. Ry. Co., Mass., 
53 N. E. Rep. 274. 


39. EJECTMENT — Evidence of Title.—A sheriff's deed 
is insufficient on which to base an action of ejectment, 
where the land sought to be recovered is improperly 
described therein, though the sheriff may have under- 
taken to convey the land in controversy.—ROBINSON V. 
CLAGGETT, Mo., 50S. W. Rep. 280. 

40. EMINENT DOMAIN — Jurisdiction — Procedure.— 
After hearing and condemnation proceedings, ap- 
pointment of commissioners, payment of damages into 
court, and after defendants had, in pursuance of sum- 
mons, voluntarily appeared and participated in the 
proceedings, plaintiff cannot object that the summons 
was improperly issued.—St. LOUIS, ETC. Ry. Co. v. 
DonNovaAN, Mo., 508. W. Rep. 286. 

41. EQuity—Chureh Senate titi, tian trustees 
holding church property are claimed to have been il- 
legally elected by a withdrawing faction of the church, 
and to be holding such property in perversion of the 





trust, equity has jurisdiction of a suit by trustees al- 
leged to be the legal representatives of the church, to 
enjoin them from exercising further authority over the 
property; the remedy by injunction being peculiarly 
adapted, and that by ejectment inadequate.—Brun- 
DAGE V. DEARDOBRF, U. 8S. C. C. of App., Sixth Circuit, 92 
Fed. Rep. 214. 

42. Equiry—Reformation of Instruments.—Reforma- 
tion of a written instrument cannot be had unless it is 
shown, by clear and satisfactory evidence, that both 
parties thereto intended to execute it according to the 
terms of the reformation sought.—HOCHSTEIN V. BERG- 
HAUSER, Cal., 56 Pac. Rep. 547. 


43. EQuirTy—Removing Cloud.—One out of possession, 
claiming an equitable title, cannot maintain a Dill 
against one in possession, under claim of title, to re- 
move a cloud on title.—BURKE V. ST. LOUIS, ETC. RY. 
Co., Ark., 50S. W. Rep. 275. 


44. EXECUTION—Sheriff’s Sale—Estoppel of Owners.— 
The silence of the owner of property, after a wrongful 
seizure of itas the property of another, where notin 
any way inducing the seizure or sale by the sheriff, or 
otherwise deceiving him, or done with intention to 
mislead or deceive him, does not estop the owner from 
suing the sheriff for the value of the property.—SMITH 
v. CALDWELL, Mont., 56 Pac. Rep. 590. 


45. FEDERAL Courts — Finality of Judgments—Juris- 
diction.—Where a receiver appointed by a circuit court 
in a creditors’ suit files a bill to collect assets, jurisdic- 
tion thereof is referable to the suitin which he was 
appointed; and, if that depends on diverse citizenship 
alone, a judgment of the circuit court of appeals in the 
receiver’s suit is not reviewable.—POPE V. LOUISVILLE, 
ETC. Ry. Co., U. 8.8. C., 198. C. Rep. 500. 

46. FEDERAL CourRTs — Jurisdiction — Appeal on Cer- 
tificate.—An appeal from acircuit court direct to the 
United States Supreme Court, on certificate, from a de- 
cree dismissing a bill on the ground that complain- 
ant’s remedy was at law, and not in « quity, cannot be 
sustained, since such question does not involve the 
jurisdiction of the circuit court as a federal court, 
which isthe only question presented by such an ap- 
peal.—BLYTHE V. HINCKLEY, U. 8.8. C., 198. C. Rep. 
497. 

47. FRAUDULENT CONVEYANCES—Intent of Purchaser. 
—The fact that the purchaser of an insolvent’s stock 
of merchandise gave a check for the price, and after 
the sale, at the seller’s request, he refrained from in- 
forming the seller’s creditors of the check until it had 
been collected, is insufficient to show that the pur- 
chaser participated in the seller’s intention to defraud 
his creditors.—KEET-ROUNDTREE SHOE CO. V. LISMAN, 
Mo., 50S. W. Rep. 276. 

48. GARNISHMENT—Assignment of Claim.—Where in- 
terpleader in garnishment claims an assignment of the 
claim priorin point of time to the institution of the 
proceedings, the burden of proving priority rests on 
him.—BURNHAM V. HOME Ins. CO., Mich., 78 N. W. 
Rep. 653. 

49. GARNISHMENT — Unrecorded Mortgages — Sale of 
Premises.—Defendant, after the execution of a mort- 
gage, which was withheld from record, purchased 
lumber on credit of plaintiff, who had no knowledge of 
the mortgage. Defendant afterwards sold a portion of 
the mortgaged property, it being agreed between the 
purchaser, mortgagee, and himself that the amount 
should be applied to the payment of the mortgage 
debt. Held that, under Pub. Acts 1889, Act No. 244, § 
35, providing that, if any person garnished shall have 
received or disposed of any property of the principal 
debtor which is held undera void conveyance, he may 
be adjudged liable as garnishee/on account thereof, 
the mortgagee was liable in garnishment, since the 
mortgage was void as to plaintiff.—BAKER Vv. PARK- 
HURST, Mich., 78 N. W. Rep. 643. 

50. GIFT INTER VIVOS — Acceptance — Delivery.—A 
father conveyed certain lands to his sons, taking back 
a mortgage conditioned forthe payment of. interest 
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thereon to him during his lifetime, ‘‘and after his 
death the sum of $500 to the sister J.” The deed was 
duly recorded. Thereafter the father discharged the 
mortgage of record, reciting that it had been duly paid 
and satisfied, and anew mortgage was given making 
no provision forJ. Held, that the recording of the 
mortgage constituted a gift to J inter vivos, and the dis- 
charge of the mortgage thereafter would not release 
the liability thereunder to J.—HOLMES v. MCDONALD, 
Mich., 78 N. W. Rep. 647. 

51. GUARDIAN — Sale of Ward’s Property — Setting 
Aside.—Equity has jurisdiction to set aside a colorable 
sale by a guardian of an incompetent of his ward’s 
land, whereby the property passes into his own hands, 
though the sale was made under the jurisdiction of the 
probate court.—GAYLORD V. GOODELL, Mass., 53 N. E. 
Rep. 275. 

52. HaBEAS CoRPUSs — Criminal Law.—The writ of 
habeas corpus cannot be used to avoid a trialon an in- 
formation merely because of irregularities.—EX PARTE 
ECKHART, Tex., 508. W. Rep. 349. 

53. HOMESTEAD — Land Acquired by Descent.—A 
debtor who acquired land by descent, and not by pur- 
chase, is entitled to a homestead therein, against pre- 
existing debts, and has a reasonable time after he in- 
herits the land to move upon it and claim the exemp- 
tion.—SPRATT V. ALLEN, Ky., 508. W. Rep. 270. 

54. HUSBAND AND WIFE — Agency — Notice.—Where 
a trustee under a mortgage, with knowledge that it 
had been satisfied, also acts as his wife’s agent at the 
trustee’s sale, and buys in the land for her, she cannot 
reap the benefit of his fraud, and exempt herself from 
its consequences by asserting she had no knowledge 
of it.—ALLEN V. GARRISON, Tex., 50S. W. Rep. 335. 

55. INFANTS — Vacation of Deed—Estoppel.—A recital 
in a deed that the grantor is over 21 years of age does 
not estop her from avoiding the deed on the ground of 
her infancy, even against creditors of the grantee, who 
have acquired liens on the land conveyed on the faith 
of that recital.—WILSON’S GUARDIAN V. WILSON, Ky., 
50S. W. Rep. 260. 

56. INJUNCTION — Jurisdiction of Court.—A federal 
court, which is without jurisdiction to determine the 
question as tothe ownership of property, will not, at 
the instance of one claimant, issue an injunction to 
preserve and protect it pendente lite.—DAVIDSON V. CAL- 
Kins, U. 8. C. C., 8. D. (Cal.), 92 Fed. Rep. 230. 

57. JUDGMENT — Certification.—Since a judgment, to 
be admissible in evidence, must be certified to by the 
officers of the court rendering it, a jadgment of a jus- 
tice of the peace certified to by the officers of 4 circuit 
court is not admissible.—I. B. ROSENTHAL MILLINERY 
Co. v. Lennox, Tex., 508. W. Rep. 401. 

58. JUDGMENTS—Grounds for Setting Aside—Fraud.— 
A court of equity will not set aside a judgment rendered 
by a court of competent jurisdictiou, on the ground of 
fraud, because of false statements made by the defend- 
ants to the court asto their financial condition, by 
which the court was induced to render, and the plaint- 
iff to accept, a judgment for less than the amount sued 
for or than was actually due.—UNITED STATES V. BEEBE, 
U. 8. C.C. of App., Fifth Circuit, 92 Fed. Rep. 244. 


59. JUDGMENT—Res Judicata.—A judgment for de- 
fendant in an action on an express contract for board 
is not a bar to an action on an implied contract for 
nursing and attention during the same period, though 
the causes of action might have been joined.—SCHUS- 
TER V. WHITE’S ADMR., Ky., 508. W. Rep. 242. 


60. JUDGMENTS—RKevival—Scire Facias.—The purpose 
of a proceeding by scire facias to revive a personal judg- 
ment is not to raise the issue of the validity of the orig- 
inal judgment, but to give the debtor an opportunity 
to show, if he can, that it has been paid, satisfied or 
released, and, if be cannot, to avoid the statute of lim- 
itations against it, and to give the creditor a new right 
of enforcement from the date of the judgment of re- 
vival. Such proceeding is not a substitute for an ac- 
tion of debt on the judgment, but one which may be 





maintainea concurrently with such action, and with- 
out regard to its pendency.—LAFAYETTE C@QUNTY, Mo., 
v. WONDERLY, U. 8. C. C. of App., Eighth Circuit, 92 
Fed. Rep. 313. 

61. JUDICIAL SALES—Rights of Purchaser.—A pur- 
chaser at a master’s sale, in equity, acquires such an 
interest in the property, by the acceptance of his bid, 
as to entitle him to appeal from an order refusing to 
confirm the sale.—MAGANN V. SEGAL, U. 8. C. C. of 
App., Sixth Circuit, 92 Fed. Rep. 252. 


62. LIMITATIONS—Infant Heirs.—Where the holder of 
notes secured by a vendor’s lien died, leaving a widow 
and infant children, and no administration was had on 
his estate, limitations commenced to run against the 
rights of the widow and the children to enforce the 
lien simultaneously, because their interest was joint.— 
STAUFFER V. BRITISH & AMERICAN MORTG. CO., Miss., 
25 South. Rep. 299. 

63. MASTER AND SERVANT—Assumption of Risk.—An 
employee of a subcontractor for putting cornices ona 
building, who, notwithstanding the foreman for the 
subcontractor is waiting for anchors to hold the cor- 
nice in place, and refuses to order the workmen to go 
on with the work till the anchors arrive, announces 
his willingness to go on with the work if the foreman 
ofthe original contractor is satisfied, by proceeding 
with the work assumes the risk of injury from the fall- 
ing of the cornice.—HOMERSKY V. WINKLE TERRA 
Cotta Co., Ill.,53 N. E. Rep. 346. 


64. MASTER AND SERVANT—Assumption of Risk.—A 
railroad employee whose duties require him to go on 
the tracks of the company within a city does not as- 
sume the risk incident to the operation of trains within 
such city in a manner prohibited by the ordinances 
thereof, under Burns’ Rey. St. 1894, § 7083, making a 
railroad compauy liable for injuries to employees 
through the negligence of co-employees in charge of 
engines or trains.—PITTSBURG, U., OC. & 8ST. L. Ry. Co. 
v. Moorg#, Ind., 53 N. E. Rep. 290. 


65. MASTER AND SERVANT—Negligence of Master— 
Proximate Cauvse.—Where an employee, while going 
from one floor to another of the master’s store on an 
elevator, in the discharge of his duty, is injured by the 
fall of the elevator, caused by a defect therein due to 
the master’s negligence, the master’s liability is based 
on his failure to use the necessary degree of care to 
provide a safe means of transit for his employee.— 
MCGREGOR V. REID, MURDOCK & Co., Ill., 53 N. E. Rep. 
823. 

66. MASTER AND SERVANT — Railroads — Train Dis- 
patchers.—The law does not designate the train dis- 
patcher of a railroad company asthe one whose duty 
it is to give to employees operating trains such infor- 
mation as is necessary to enable them to operate the 
trains in a reasonably safe manner.—HousTon & T. CO. 
R. Co. Vv. STEWART, Tex., 508. W. Rep. 3338. 

67. MORTGAGES—Payment to Mortgagee after Assign- 
ment.—Where a mortgagor has no notice of the assign- 
ment of the mortgage, or of circumstances to put him 
on inquiry, a payment by him to the mortgagee dis- 
charges the mortgage.—MUTUAL LIFH INS. CO. OF KEN- 
TUCKY V. HALL, Ky., 508. W. Rep. 254. 

68. MORTGAGE—Subrogation—Parties —A subsequent 
mortgagee paying a first mortgage and a lien for lum- 
ber put into an uncompleted building on the land, un- 
deran agreement with the mortgagor, known to the 
lumberman, that he is to have a first lien for such pay- 
ment, is entitled to be subrogated under the first mort- 
gage, and the lien paid, 80 as to assert a lien prior to 
that of the lumberman for furnishing the lumber for 
completing the building.—WasHBURN Vv. THOMAS, 
Kan., 56 Pac. Rep. 539. 

69. MUNICIPAL CORPORATIONS—Action by Taxpayer— 
Taxation.—The taxpayer of a municipal corporation 
has a standing in court to sustain averments of ille- 
gality of a corporate act.—CiITY ITEM CO-OPERATIVE 
PRINTING CO. V. CITY OF NEW ORLEANS, La., 25 South. 
Rep. 313. 
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70. MUNICIPAL CORPORATIONS—Improvements—Part 
Performance.—Where a city council, by resolution, 
provided for construction of sidewalks forming a con- 
tinuous system, it has no right to accept a part per- 
formance, leaving intervening spaces of greater or less 
extent between the portions of the sidewalk.—BER- 
WIND V. GALVESTON & H. INv. Co., Tex., 508. W. Rep. 
413, 


71. MUNICIPAL CORPORATIONS—Jurisdiction of Circuit 
Court.—Const. art. 12, § 20, prohibits the general assem- 
bly from granting the right to construct and operate a 
street railroad within a municipality without first ac- 
quiring the consent of the local authorities. The free- 
holders’ charter of St. Louis, which, under Const. art. 
9, § 25, is the organic law of the city, by article 10 cives 
the municipal assembly power by ordinance to deter- 
mine all questions with regard to street railways, sec- 
tion 6 giving any such company the right to use another 
company’s tracks on payment of just compensatien, 
under such regulations as may be prescribed by ordi- 
nance. Ordinance No. 12,652 provides that such com- 
pensation shall be determined by commissioners, to be 
appointed in a manner prescribed. Const. art. 6, § 22, 
gives the circuit court appellate jurisdiction from in- 
ferior tribunals, as may be provided by law. Held, 
that the municipal assembly might by ordinance con- 
fer on the circuit court jurisdiction to review the award 
of the commissioners.—GRAND AVE. Ry. Co. V. LINDELL 
Ky. Co., Mo.,508. W. Rep. 302. 


72, MUNICIPAL CORPORATIONS—Street Railroads—Use 
of Tracks.—Under the charter of St. Louis, which al- 
lows One street railway to use another’s tracks on pay- 
ment of a just compensation, and Ordinance No. 12,562, 
§ 3, requiring the commissioners appointed to ascer- 
tain the just compensation to hear proofs as to such 
damages as they may deem just, where the company 
whose tracks are used did not have an exclusive fran- 
chise to use the street, but had agreed to permit any 
other road to use its tracks, it is not entitled, as part 
of the compensation, to loss of profits from competi- 
tion of the other company.—GRAND AVE. Ry. Co. ¥. 
CiTIzZeNs8’ Ry. Co., Mo., 508. W. Rep. 3805. 


73. NATIONAL BANK—Ultra Vires—Lease.—Where a 
national bank executed a lease before the comptroller 
of currency had authorized it to do business, the di- 
rectors and stockholders are not liabie thereon where 
they are not named as parties, and there are no words 
to bind them to its covenants.—SEEBERGER V. McCor- 
MICK, I11.,53 N. E. Rep. 340. 


74. NEGLIGENCE —Injury to Infant — Contributory 
Negligence of Parents.—In an action by an infant in its 
own right for personal injuries resulting from the neg- 
ligence of a third party, the fault or negligence of its 
parents, contributing to the injury, cannot be imputed 
to the child.—CHICAGO G. W. Ry. Co. v. KOWALSKI, U. 
8. C. CG. of App., Eighth Circuit, 92 Fed. Rep. 310. 


75. PARTNERSHIP—Husband and Wife.—An attach- 
ment issued against the property of an alleged firm, 
consisting of husband and wife, is properly dismissed 
upon proof that no such firm exists, since it does not 
authorize the attachment of either their separate or 
community property.—CLEVELAND V. SPENCER, Tex., 
50S. W. Rep. 405. 


76. PARTNERSHIP—Notes — Individual Liability.—Ac- 
tion was against “A and B, partners, doing business 
under the style of Aand B.” The notes sued on were 
signed by defendants individually, and there was 
nothing on their face to indicate a partnership. The 
summons followed the complaint. Held, that the ac 
tion was against defendants as individuals,—COMPTON 
Vv. SMITH, Ala., 25 South. Rep. 300. 

77. PLHADING—Abatement.—A plea in abatement in 
attachment is bad which sets up another suit, pending 
in the chancery court, but does not show that the 
chancery court had jurisdiction, or that plaintiff's 
remedy is as ample there as at bar.—CARBOLINEUM 
WOOD PRESERVING & MANUFACTURING CO. V. MEYER, 
Miss., 25 South. Rep. 297. 





78. PRINCIPAL AND AGENT—Mutual Duties.—An agent 
who has done his full duty in making a purchase for 
his principal at the lowest possible price cannot be re- 
quired to deliver to the principal property received 
from the seller after the termination of the agency .— 
LAMB KNIT GOODS Co. Vv. LAMB, Mich.,78 N. W. Rep. 
646. 

79. PRINCIPAL AND SURETY—Building Contracts—Con- 
struction.—Sureties on a contractor’s bond, in favor of 
school trustees, conditioned on the contractor’s per- 
formance of a contract to erect a school house, re- 
quiring the payment of ali claims for material fur- 
nished inthe work, are liable to material-men whose 
claims for furnishing material for the school house 
are not paid.—BROWN V. MARKLAND, Ind., 53 N. E. 
Rep. 295. 


80. PRINCIPAL AND SURETY—Release of Surety—Alter- 
ation of Contract.—Where the release of a contractor’s 
surety from the obligation of a building contract on 
account of subsequent changes therein, without his 
consent, is involved, the true meaning and intent of 
the contract should be ascertained according to usual 
rules of construction; but, when the expressed inten- 
tion of the parties has been determined, the obligation 
of the surety is strictissimi juris, from which he is dis- 
charged by any alteration of the substantial terms of 
the contract, whether the same be harmful or bene- 
ficialto him. Where the contract authorizes the par- 
ties to enter into auxiliary contracts for alterations of 
the work from that shown in the plans and specifica- 
tions, without invalidating the primary contract, the 
parties may stipulate, without releasing the surety, 
for such enlargement or extension of the work as, in 
nature, magnitude and expense, would be consistent 
with, and bear a reasonable and subsidiary relation 
to, the work first undertaken.—UNITED STATES V. 
FREEL, U.S. C.C., E. D. (N. Y.), 92 Fed. Rep. 299. 


81. RAILROAD COMPANY—Fires Set by Locomotives.— 
A building on a lot adjoining a railroad right of way 
was set on fire by sparks from anengine. Property 
adjacent to such lot, but not abutting on the track, 
was destroyed by the spread of the fire. Held, that 
the railroad company was liable for the property so 
destroyed, under Rev. St. 1889, § 2615, providing that a 
railroad company shall be liable to every person whose 
property may be destroyed by fire communicated by 
engines in use on the road.—LUMBERMAN’S MOT. INS. 
Co. v. KANSAS UITY, Ft. S. & M. R. Co., Mo., 50S. W. 
Rep. 281. 


82. RAILROAD COMPANY—Insolvency ard Receiver- 
ship.—A guarantor of a debt contracted by a railroad 
company for rails, who pays the debt, has no greater 
claim in equity to a lien on the road superior to a prior 
mortgage than the seller of the rails would have if un- 
paid.—FaRMERSs’ L. & T. Co. v. StuTTGarT & A. R. R. 
Co., U. 8. C. C., E. D., Ark., 92 Fed. Rep. 246. 


88. RAILROAD COMPANY—Negligence.—The failure of 
a flagman sitting on the beam of the pilot of an engine 
to keep a lookout in passing along the streets of a city 
was not negligence, that not being a part of his duty.— 
LOUISVILLE & N. R. Co. V. CREIGHTON, Ky., 50S. W. 
Rep. 227. 


84. RAILROAD COMPANY — Regulations — Crossing 
Streets.—Code 1892, § 3555, requiring a railroad company 
to make easy grades over a “highway” which its road 
crosses, and to keep such crossing in good order, ap- 
plies to city streets as well as roads in the country.— 
HAMLIN V. SOUTHERN Ry. Co., Miss., 25 South. Rep. 295. 

85. RAILROAD COMPANY — Street Railroads — Neg)i- 
gence.—A boy ll years of age, standing at night on 
the off side of the down-town track of defendant com- 
pany’s street railway, waiting for a car on the up-town 
track (which was furthest from him) to pass, and, that 
car having passed, without looking up the track 
nearest him, to see whether or not it was safe to cross, 
steps on the track, 12 or feet in front of an approach- 
ing down-town car, trips and falls, is ran over and his 
foot crushed. Held a case of want of care on his part, 
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barring recovery of damages; it being shown that, 
notwithstanding effort on part of motoneer to arrest 
car, it could not be done in that distance.—O’ ROURKE 
Vv. NEW ORLEANS City & L. R. Co., La., 25 South. Rep. 
323. 

8. RAILWAY COMPANY—Street Railroads—Receivers. 
—Since a heater, furnished to an electric railway com- 
pany after a test showing that it would save a certain 
sum per month in fuel, was not necessary to keep the 
company in operation, the seller has no preferred 
claim for payment out of the receipts of the company 
after it goes into the hands of a receiver.—MCCORNACK 
Vv. SALEM CONSOL. ST. Ry. Co., Oreg., 56 Pac. Rep. 518. 


87. REAL ESTATE AGENT — Brokers.—An agent to sell 
real estate cannot be deprived of his commission where 
asale made by him was not consummated because a 
third person claimed a lease onthe property.—REID V. 
THOMPSON, Ky., 508. W. Rep. 248. 


88. REMOVAL OF CAUSES — Petition — Jurisdictional 
Facts.—Where a petition for removal shows that the 
requisite amount is involved, and alleges that pleintiff 
and defendant are citizens of different States, it con- 
tains sufficient to give the federal court jurisdiction of 
the cause, and may be amended, by leave of court, by 
supplying more specific allegations going to establish 
the same jurisdictional facts, such as the citizenship of 
the parties.—STADLEMANN V. WHITE LINE TOWING Co., 
U.8.C. C., D. (Minn.), 92 Fed. Rep. 209. 


89. REPLEVIN — Distress.—Where a tenant replevies 
property taken under a distress warrant, and gives 
bond for the satisfaction of the judgment, this does not 
release the lien of the distress warrant.—MCEvoy Vv. 
NIECE, Tex., 508. W. Rep. 424. 


90. REPLEVIN OF DEAD Bopy.—Under How. Ann. St. 
§ 6856, providing for replevin where “personal goods 
and chattels” have been unlawfully taken or detained, 
and sections 8346 and 8347, providing for judgment for 
defendant, when plaintiff fails in his case, for a return 
of the property or its full value, replevin will not lie to 
recover the body of plaintiff's brother in the hands of 
an undertaker, to whom it had been delivered by the 
authorities of a hospital.—KEYES V. KONKEL, Mich., 78 
N. W. Rep. 649. 


91. SPECIFIC PERFORMANCE — Indefinite Contract.— 
The consideration for an agreement to convey lands 
was the payment of a sum of money, and the delivery 
on demand, “at the mill,” of lumber which the vendor 
intended to use ina house situated not farfrom the 
premises in question. The lumber had not yet been 
manufactured, and the vendee owned a sawmill at a 
distance, from which it could only be transported at 
considerable expense tothe place wherethe vendor 
intended to use it. It was the intention of the parties 
that the vendee should erect a sawmillon the lands 
purchased. The testimony as tothe mill at which the 
parties intended the delivery to be made was confilict- 
ing. Held that, the contract being indefinite, the 
vendee could not enforce specific performance of the 
agreement until a tender by him of the lumber at the 
premises where he intended to erect the sawmill.— 
DAVID V. ANDERSON, Oreg., 56 Pac. Rep. 523. 

92. TAXATION OF NATIONAL BANKS—Validity.—St. Ky. 
1894, ch. 108, providing for atax on the ‘‘franchise” of 
corporations, associations, etc. (section 4077), taking 
the whole act together, and especially sections 4078-4081, 
is to be construed, not as a tax on the franchise in the 
technical sense, but upon allthe intangible property 
of the corporation; and this tax not being levied upon 
the shares of stock in the names of the shareholders, 
nor equivalent in law to a tax so levied, the provision 
is void as applied to national banking associations, as 
not being authorized by Rev. St. U. 8. § 5219, which per- 
mits the States to tax the shares in such an association 
in the names of the holders thereof.—OWENSBORO Nat. 
BANK V. CITY OF OWENSBORO, U. S. 58. C., 198. C. Rep. 
537. 

93. TRUSTS — Parol Evidence to Establish.—In an ac- 
tion to recover on a note payable to one now deceased, 





parol evidence is admissible to establish a trust rela- 
tion existing between the payee and certain parties 
claiming the proceeds of the note.—THOMPSON V. 
-ARUTHERS, Tex., 508. W. Rep. 331. 


94. TRUST DEEDS—Foreclosure—Subrogation.—A pur- 
chaser of property subject to a trust deed, which he 
assumed, is not subrogated to the rights of the holder 
by thereafter purchasing at a sale thereunder, so as to 
enable him to defeat the lien by mortgage, which was 
a second lien on the property, of which he had notice 
at the time he purchased from the owner.—GULLING Vv. 
WASHOE COUNTY BANK, Nev., 56 Pac. Rep. 580. 


95. VENDOR AND PURCHASER—Action for Price—Plead- 
ing.—Where a purchaser of realty enters into posses- 
sion of the premises, in an action on a note given for 
the price the complaint need not allege a tender of the 
deed, thereby casting on the purchaser the burden of 
alleging and proving the failure of consideration of 
the deed in case the vendor’s title proves defective.— 
SAYRE V. MAHONEY, Oreg., 56 Pac. Rep. 526. 


96. VENDOR AND PURCHASER — Breach of Contract— 
Damages.—The measure of damages for breach of a 
contract to buy land is the difference between the con- 
tract price and the fair cash value atthe time of the 
breach.—FARMERS’ & CITIZENS’ BLDG., LOAN & Sav. 
ASSN. OF PUTNAM COUNTY V. RECTOR, Ind., 53N. E. 
Rep. 297. 

97. WATERS—Water Rights — Easements Over Public 
Lands.—Rev. St. U.S. § 2339, provides for the enforce. 
ment of water rights that have become vested by local 
customs and uses, and for the confirmation ofa right 
of way for canals through public lands for the use of 
such water rights. Section 2340 directs that all patents 
shall be subject to such vested rights. Held, that a 
person is not entitled to an easement over any public 
lands for areservoir used In connection with water 
rights, under such sections, until he has first acquired 
a vested and accrued water right.—NIPPLE V. FORKER, 
Colo., 56 Pac. Rep. 577. 

98. WATERS AND WATER COURSES—Diversion.—A part 
of the waters of a spring that fed a stream percolated 
into defendant’s well. The jury found that the opera- 
tion of the well prevented water from coming into the 
stream from springs, excepting the surface flow, and 
diverted the waters of the stream to some extent, but 
did not cause water flowing in the channel of the 
stream to escape. Held, that the operation of the well 
did not cause the withdrawal of water after it reached 
the channel of the stream.—WILSON V. WARD, Colo., 
56 Pac. Rep. 573. 

99. WILL—Defeasible Fee—‘Dying Without Issue.”’— 
The words, “dying without issue,” and similar ex- 


‘pressions, in wills, will not be treated as referring to 


the death of the devisee before that of the testator, or 
during the existence of some particular estate pro- 
vided for, where the will contains controlling language 
indicating a different intent.—COOKSEY Vv. HILL, Ky., 
50S. W. Rep. 235. 

100. WILLS—Legacies — Construction.—A bequest to 
testator’s daughter of a certain sum, and providing 
that ‘‘if she shall die, leaving no child surviving her,” 
then said sum shall be equally divided among testa- 
tor’s other heirs, refers to her death during the life- 
time of the testator.—MORGAN V. ROBBINS, Ind., 53 N. 
E. Rep. 283. 

101. WILLS—Residuary Clause—Construction.—W here 
a testator directs his residuary estate to be converted 
into cash, and divided ‘‘equally” among his heirs-at- 
law,such heirs take per capita, and not per stirpes.— 
RAMSEY V. STEPHENSON, Oreg., 56 Pac. Rep. 520. 

102. WITNESSES—Transactions with Persons.—Under 
a plea of non est factum in an action on a note purport- 
ing to have been signed by a person since deceased by 
making her mark, plaintiff cannot testify for herself 
as to the genuineness of the signature of the attesting 
witness; that being a part of the alleged transaction 
with the decedent.—CUNNINGHAM’S ADMR. V.SPEAGLE, 
Ky., 508. W. Rep. 244. 
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